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I  X 
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-A-  Year  1909 

Opinion  Wo. 

ACCIDENTS 

Negatives;   furnishing  negatives  and  reproduction  there- 
of which  reflect  the  scene  of  an  -  j  Police  code  §ll+5>0       13&9 

ADAPTERS 

Fire  hose;  national  standard  1^"  hose  thread  and  couplings; 
removable  adapters  on  apparatus  of  Pire  Department  as  meet- 
in-  requirements   of  Health  and   Safety   Code    ^1302£  8c   13025.5   1318 

AID 

Indigent;      effect   of  filing  of   late   probate    claim  13i+7 

APARTMENT 

elevator, parking  facility;   off-street  parking  ordinance; 

whether   stalls   reached  by  automatic   elevator   rather   than 

by  ramp  are  independently  accessible  1360 

APPEAL 

Building  permit;   effect  of  re  zoning  by  City  Planning  Com- 
mission where  building  permit  before  Eoard  of  Permit  Ap- 
peals is  not  final;  Angelo  C.  Sangiacomo  13I4.O 

APPROPRIATE. 

Hall  of  Justice;   legality  of  proposed  expenditures  there- 
from; jurisdxctxon  of  Board  of  Supervisors  over  appropriations 
from  bond  fund;  disposition  of  surpluses  13&7 

ASSEMBLY  BILLS 

!o.  if07 ;   definition  of  possessory  interests;  bill  amend- 
ing §906  of  Revenue  &  Taxation  code;  dealing  with  defini- 
tion of  oossessory  interests;  appeals  from  the  orovisions 
of  such  law  to  the  Board  of  Supervisors  as  a  Board  of 
Equalization  1337 

No.  525;   San  Francisco  Hospital;  county  or  general  1333A 

No.  576;  creating  the  Golden  Gate  Authority  1339A 


ART  COMMISSION  Year  1959 

Opinio 

BEQUEST 

Scandinavian  Arts  and  Crafts;   use  of  funds  from 

Rupert  Nelson  bequest  for  giving  exhibit  by  the  De 

Young  'useum  of  Scandinavian  Arts  and  Crafts  1325 


ATTORH  S  !RAL  Year  1959 

Opinio 

RSDEV3LOPMENT  AG:]iCY 

Landlords;      may    -    service   a   landlord's   Hating  when 

landlord   will   not  accept   minorities   as   tenants  135&B 


_B-  ^ear  1959 

Opinion  No. 

BASEBALLS  _    .         .    ,. 

Liability:      sponsors   of  semi-professional  baseball 

teams;    liability   for   injuries   from   thrown   or  batted 

-   during  practice   or   in  games  L^-> 

EAY  ARiJA    Aiti    :0LLjT1iN   DISTRICT  - 

Records;      storage   of  ■5J 

BEN  ''PITS 

Social  Security;   city  employees  who  are  about  to  retire 
may  not  be  permitted  to  work  sixty  or  ninety  days  be- 
yond their  retirement  date  so  that  they  might  bo  able  to 
secure  social  security 

^ST 

Rupert  Nelson;   use  of  funds  from  said  -  for  giving  ex- 

hibit  by  De  Young  Museum  of  Scandinavian  arts  and  crafts     132b 

BILLBOARDS  _      , 

Freeways;   proposed  ordinance  regulating  use  ol  -  ana 

advertising  signs  adjacent  to  freeways;  retroactive 
clause  requiring  removal  of  nonconforming  -  and  signs 
within  a  soecified  period  of  time;  supplement  to  opinion 
Ho.  669 

BOARD  OF  EX'  ^     _  .  .. 

San  Francisco  Building  Code;   interpretation  of  table 

10-Ej  whether  fee  to  be  p^id 

BOND 

Hall  of  Justice;   legality  of  proposed  expenditures 


Public  improvements j   -  proposal  for  capital  mainten- 
ance, repair,  rehabilitation  and  modernization  of  the 
public  buildings  of  the  city  and  county  of  San  Francis- 
co 


BUSES 


Key  System;  liability  of  Key  System  for  license  tax 
on  -  loading  and  unloading  passengers  within  the  tor- 
mi  nal  building 


13# 
1351 


therefrom;  jurisdiction  of  Board  of  Supervisors  over 
appropriations  from  bond  fund;  disposition  of  surpluses      L -<o  ( 


1  ?22A 


BURSAU  OF  FIR5  PREVENTION  AND  PUBLIC  SAFETY 

Euildin-:  permit;   submission  of  plans  aid  specifications 

for  approval  to  the  -  where  costs  exceed  |1000,  power 
to  waive  requirements  and  effect  of  rescings  approval  of 
application  for  a  permit  1321 


1329 


BuSl/MiSS  AND    PROFESSIONS    CoP^  ,     ., 

Section  l6l02l      re   peddler's   permit  1333 


ECARD  OP  PERMIT  APPEALS  Year  1959 

Opinion  Nc 

PERMIT 

Euilding;   effect  of  re  zoning  by  City  Planning  Com- 
mission where  building  -  appeal  before  Board  of  Permit 
Appeals  is  not  final;  Angelo  C.  Sangiacomo  1340 


BOARD  OP  SUPERVIS   '  Year  1959 

Opinion   o. 

ASSEMBLY  BILL  M0.I4.P7 

Possessory  interests;   bill  amending  section  106, 

Revenue  and  Taxation  Code,  dealing  with  definition 

of  possessory  interests;  appeals  from  the  provisions 

of  such  law  to  the  Board  of  Supervisors  as  a  Board 

of  Equalization  1337 

BILLBOARDS 

Freeways;   oroposed  ordinance  regulating  use  of  - 
and  advertisia   si  ia  adjacent  to  freeways;  supple- 
mental to  opiiioi  ;o.  669  1355 

■PS 
Capital  improvement  a  J   re  maintenance,  repair,  rehab- 
ilitation and  modernization  of  the  public  buildings  of 
city  and  county  of  San  Francisco  1322A 

CANDIDATE 

City   employee;      civil   service   employee   forfeits   city 

position  on  becoming  a    -   for  election  by    the    people    to 

any  public  office  13U9 

CLASSIFICATIONS   Q25  &Q2f 

Salary   standardization;      whether   -    ©an  be    included    in 
standardization  ordinance,    charter    SS35.5.5  and    35.5.2 
and    36.2,    rather   than  as    they   now  appear   in  charter 
If  151  and   151.1 

5YPARCADER0 

Underpass;      authority   for   closing  and   filling   in  area  13°U 

ENGINEERS 

Operating;      authority   to   add   -   employed  by  Fire   Depart- 
ment as   members   of    the   Fire    Department   under    i„171  &   171.1.1      1 366 

GOLDEN    GAT/,    AUTHORITY 

Senate   Eill   No.    576;    formation   of  1339A 

HALL  OF  JUST-   j 

Eond  fund;   legality  of  proposed  expenditures  there- 
from; jurisdiction  of  Board  of  Supervisors  over-  appro- 
priations from  bond  funds;  disposition  of  surpluses        1367 

ujAjjTH   SERVICE   SYS.  , 

Insurance;      meraberahip  of  elective  and  appointive    of- 
ficers   in  System  1316A 

HOLIDAYS 

Salary    sta  idardization   ordinance;      §VI   of  t  he   1959-60 
ordinance    (charter   §§l5l  &   1   1.1)    whether    trie   provisions 
thereof  relating   to   overlapping  -   and  days   off  apply    to 
uniformed   forces   of  the    Police   and   Fire   Departments  1356 


BOARD  OP  SUPERVISORS  Year  1959 

Opinion  No. 

JEFFERSON  ELEMENTARY  SCHOOL  DISTRICT 

expansion;   acquisition,  of  private  property  in  San 

Francisco  by  -  1327 

NATIONAL  SAFETY  COUNCIL 

Funds;   can  they  be  appropria ted  1332 

PENALTY 

Property  taxes;   -  imposed  by  Tax  Collector  because  of 

late  receipt  of  real  property  taxes  (Calif  Motor  Express, 

Ltd,  Coast  Line  Express  and  the  J.  C.  Company)  1356A 

PLAYGROUNDS 

Hours;   authority  of  l^oard  of  Supervisors  re  opening  and 

closin;;  hours  of  city  -  1322 

|  .  :rty 

Russian  Hill;   disposition  thereof  1320A 

SAJ  FRANCISCO  HOSPITAL 

Assembly  bill  No.  525;   definition  county  or  general  1333& 

SOCIAL  SECURITY 

"   Retirement;   city  employees  who  avs   about  to  retire  may 
not  be  permitted  to  wom  sixty  or  ninety  days  beyond 
their  retirement  date  so  that  they  might  be  able  to  secure 
-  benefits  1352 

TREES 

Height;   limitations  132RA 


-c- 


CALIFORNIA    PRQFATIuM.    PARQLS  AfJD   CORRECTIONAL   ASLUC. 

a    I  ership;       juvenile    probation  committee   membership 
in   -  as   a   proper   charge   against  the    city   and    county   of 
San  Franc asco 

CANDIDATE 

City  employee;   employee  forfeits  city  position  on  be- 
coming a  -  for  election  by  the  people  to  any  public  of- 
fice 

SFS 


Year  1959 
Opinion  No 

1.361 

13U9 
1359 
13V7 


Tours   of  duty;      Fire   Department,    assistant   -  and   battalion 

CLAIM 

Probate;      indigent   &xd,    filing   of    tardy   probate    - 

CLASSIFICATIONS 

Q25  &  QJZb;  whether  -  can  be  included  In  salary  standard- 
ization ordinance,  |§35«!>«1»  35/5.2  and  36.2,  rather  than 
as   they   now  appear   in    iil5l   and   151.1  1351+ 

CLfifUS 

Appointments;      fees   as   receivers,    commissioners,    apprai- 
sers and    referees  1328 

COLONIAL    INSURANCE   Co'-'PANY 

Vehicles  for  hire;   Police  Code  I36F 

COMMUNICATIONS 

Doctor's;   -  are  confidential  concerning  communicable 

diseases  1358 

CONFLICT  OF  1KT.-SR  JST 

John  L.  Merrill;   ownership  by  member  of  Redevelopment 

Agency  of  property  in  project  area  3-1  131+6 

CO]  .TY,  STATS  &  NATIONAL  AFFAIRS  C0r-  "ITTEE 

Golden  Gate  Authority;   Senate  bill  No  576  creating  1339A 

COUPLING 

Size;  national  standard  1-la  hose  thread  and  -  ;  remov- 
able adapters  on  apparatus  of  r'ire  Department  as  meeting 
requirements  of  Health  Code  s .13025,  13025.5  I?l8 

CROWLEY,  HORACE  L. 

Dismissal;  termination  of  employment  on  grounds  of  con- 
cealment of  pertinent  information  (medical)  1330 


CHARTjjR  SECTIC  Year  1959 

Opinio -i 

sbc -no:?  5 

Re    city   employee   ■•eking  public   offj.ce  13l|9 

SECTlu-i    22 

Disposition  of  property;   whether  adoption  of  resolution 
by  Eoard  of  Supervisors  declaring  policy  in  connection 
with  disposition  of  property  under  jurisdiction  of  Pub- 
lic Utilities  Commission  would  be  in  violation  of  said 
section  1365 

[S  3^.5.1,  ?5.5.?t  36.2 
Re  classification  Q2^  ■»•  Q28  135k 

SEC  TIC- fl    3'c 

Re   fire   prevention  1321 

Re   payment   of  moneys  1335 

SECTIONS    1<1   *•   151.1 

Re   holidays   and   overlapping  days   off   of  the   uniformed 

forces   of  the   Police   and  Pire  Departments  1356 

SECTIONS   l6e.l.U 

Re   duties   of   police    officer  1317 

S5CTI0  3S    171   ■>•   171.1.1 

he   opera tlnj     i  lglneers   of  the   Fire  Department  1366 

sac  no M  172 

Re  benefits    to    disabled  1319 

SJ5CTI0.*  222 

Re  outside  employment  13U5 


CITY   PLANNING  DEPARTMENT  Year  1959 

opinion  No, 

ELEVATOR 

Parking  facility;  one-for-one  off  street  parking  or- 
diaaneej  whether  stalls  reached  by  automatic  -  rather 
than  ty  ramp  are   "independently  accessible"  I36O 

FRATERNITY 

District;      chapter  house    or  -   is   uot   permitted   in  a 

first  residential  district  133U 


CIVIL  SERVICE  COM  I  Year  1959 

..... 

"crace  L.  Crowley;   termination  of  employment  on  grounds 

of  concealment  of  pertinent  medical  information  1330 

Outside;     -    .it,  civil  service  coa     .on  rule  36; 

charter  *2i  and  subpoena  power  thereunder  1345 

LIST 

Eligible a;   effect  of  expiration  of  on  pending  requisi- 
tions 1?35 

Vilitary;   probationary  employee;  effect  of  Military  and 

Veterans  Code  i395>..'5  on  probationary  employee  who  resigned 

to  eater  -  1336 

SEX 

al  Court]   authority  of  Civil  Service  Commission 
to  regulate  personnel  matters  in  Municipal  Court;  eligi- 
bility by  -  ;  making  position  of  deputy  clerk  promotive 
which  in  the  past  has  been  by  entrance  examination  l?l+2 


CONTROLLER  Year  1959 

opinion  No, 

REPORTER 

"ads;   employment  of  hearing  -;  retroactive  certifi- 
cation of  funds  for  services  1335 


COUNTY  CLERK  Year  1959 

Opinion  No 

CLERKS 

Discipline;   municipal  employees,  immunity  against  dxs- 
ciplinary  action  by  city,  does  not  arise  out  of  testi- 
mony of  employee  before  legislative  committee;  fees  as 
receivers,  commissioners,  appraisers  and  referees  1328 


-D-  Year  1959 

Opinion  Mo. 

DEAN.    ROBERT 

Military   service;      effect  of     lilitary  and   Veterans  Code 

§395.3   on  probationary  who   resigned   to  enter  military 

service  133& 

DECLARATION   OF   POLICY 

Disposition  of  property;   whether  adoption  of  resolution 
by  Board  of  Supervisors  da o la ring  policy  in  connection 
with  disposition  of  property  under  jurisdiction  of  Public 
Ltxlities  Commission  would  be  in  violation  of  said  section   13&5 

DEPOT 

Marina  Supply;   procedure  for  acquisition  of  by  produce 

merchants  135UA 

DE  YOL'MG  y.E::OI(lAL  MUSEUM 

Incinerator;   installation  of  13^3 

Scandinavian  arts  and  crafts;   use  of  fuxids  from  Rupert 

Nelson  bequest  for  giving  exhibit  by  -  1325 

PISCIPLJ 


ici  oal  employees;      immunity  against   disciplinary  action 
by   city;    does  not  arise    out   of   testimony   of  employees  be- 
for   legislative    committee;    clertcs,    fees  as   receivers,    ap- 
praisers,   commissioners  aid   referees  1328 

DISCRIMINATION 

Redevelopment  Agency;  whet  er  Agency  may  service  a  land- 
lord's listing  if  the  landlord  will  not  accept  members  of 
minority   groups   as   tenants  1356E 

DISEASES 

Communicable;      individual  doctor's   reports  on   -  are   con- 
fidential 135$ 

DISMISSAL 


Horace  L.  Crowley;   termination  of  employment  on  grounds 

of  concealment  of  pertinent  medical  information  1330 


DISTRICT 


Fraternity;   chapter  house  or  -  is  not  permitted  in  first 
residential  -  1  ^3U 


DEPARTMENT  OP  PUBLIC  HEALTH  Year  1959 

Opinion  No. 

Communicable;      individual   doctor's  reports   on  -  are 

confidential  1358 


DIRECTOR    OP  FINAHC3  AftD  RECORDS  Year  19£9 

IA\   AR5A   AIR   POLLUTION  DISTRICT 

Records;    'storage   of  1336 


DIRECTOR  UF  PROPERTY  Year  1959 

Opinion  No, 

SURPLUS  LAND 

Leased   or    sold;      lease   of   -  a.ict   land   for  agricultural   or 
uoher  purposes  by   Water  Department;    me.-  ;;3rms   of  lease 

of  -  and   leases   for  agricultural  purposes;    ordinance   re- 
quirement  under   $93.1  1363 


-E-  Year  1959 

Opinion  No, 

ELEVATOR 

Parking   facility;      one-for-one   parking  ordinance; 

whether  stalls   reached  by  automatic   -  rather   than  ra.\p 

are    "independently  accessible"  I36O 

EOT-ARCADERO 

Underpass;   authority  for  closing  and  filling  In  area         136)4. 

EMPLOYES 

Candidate  for  office;   civil  service  -  forfeits  city  posi- 
tion on  becoming  a  candidate  for  election  by  the  people 
to  any  public  office  13U9 

Discipline;   immunity  against  disciplinary  action  by  city 
does  not  arise  out  of  testimony  of  -  before  legislative 
committee;  clerks,  fees  as  receivers,  commissioners,  ap- 
praisers and  referees  1328 

Out  of  town  residence;  authority  of  Retirement  Board  In 
granting  out  of  town  residence;  rxght  to  vote  from  such 
residence  1350 

Requisition  (sex);   authority  of  appointing  officer  to 

specify  sex  in  requisition  for  -  under  $llj.c  of  charter        l?4l 

Social  Security  benefits;   city  employees  who  are  about 

to  retire  may  not  be  permitted  to  work  sixty  or  ninety 

days  beyond  their  retirement  date  so  that  they  may  be 

able  to  secure  social  security  benefits  1352 

EMPLOYMENT 

Outside;   amendment  to  civil  service  commission  rule  36; 

charter  §21  and  subpoena  power  thereunder  131+5 

ENGINEERS 

Fire  Department;   authority  to  add  operating  -  employed 

by  Fire  Department  as  "members  of  the  Fire  Department" 

under  §§171  and  171.1.1  of  the  charter  I366 

ENLISTMENT 

Robert  Dean;   effect  of  Military  and  Veterans  Code  on 

employee  who  resigned  to  enter  military  service  1336 

EXAMINATION 

Deputy  clerk;   authority  of  Civil  Service  Commission  to 
regulate  personnel  matters  in  Municipal  Court;  eligibil- 
ity by  sex;  making  position  of  deputy  clerk  promotive 
which  in  the  past  has  been  by  entrance  examination  13i+2 


-3-  Year  1959 

opinion  So, 

HXAM1NA'.  . 

"edical;   termination  of  employment  of  grounds  of  con- 
cealment of  pertinent  medical  information;  Horace  L. 
Crowley  1330 

EXHIBIT 

Scandinavian  arts  and  crafts;   use  of  funds  from  Rupert 

Nelson  bequest  for  giving  -  by  De  Young  Museum  1325 


Year  1959 
Opinion  No. 

FEES 

Appraisers |   clerks  of  the  court;  appointments  and 

receipt  of  -  as  receivers,  commissioners,  appraisers 

and   referees  1326 

Negatives;   furnishing  negatives  a ad  reproductions 

thereof  which  reflect  the  scene  of  an  accident  under 

Police  Code  all+50  13&9 

San  Francisco  Building  Code;   Board  of  Examiners'  in- 
terpretation of  Table  No  10-E;  whether  -  to  be  paid  1351 


FINES 


Public  Library;   power  of  library  to  grant  moratorium 

on  -  for  one  day  1339 

FIREMAN 

Vacation;   rights  of  -  who  is  on  disability  leave;  sup- 
plement to  opinion  No.  1109  1321+ 

FRANCISCO  STREET 

Surplus  property;   disposition  thereof;  -  reservoir  1320A 

FRATERNITY 

District;   chapter  house  or  -  is  not  permitted  in  first 
residential  133U 

FREEWAYS 

Billboards;   proposed  ordinance  regulating  use  of  bill- 
boards and  advertising  signs  adjacent  to  -  ;  retroactive 
clause  requiring  removal  of  nonconforming  billboards 
and  signs  within  a  specified  period  of  time;  supplement 
to  opinion  No.  669  1355 


FUNDS 


Hall  of  Justice;   legality  of  proposed  expenditures 
therefrom;  jurisdiction  of  Board  of  Supervisors  over 
appropriations  from  -  ;  dispositioxi  of  surpluses  13&7 

Fish  and  game  preservation;   use  of  -  for  rental  of 
boat  and  crew  for  obtaining  offshore  samples  in  the 
testing  of  waters  of  the  bay  to  determine  effective- 
ness of  sewage  treatment  operations  1 3W+ 

Bearing  reporter;   retroactive  certif ication  of  -  for 

services  1335 

National  Safety  Council;   can  -  be  appropriated  1332 


FINANCE  AND  RECORDS  Year  1959 

Opinio 

KEY   SYS 

License  tax;   liability  of  -  for  tax  on  buses  loading 

and  unloading  passengers  within  the  terminal  building  1329 


PIRE  DEPARTMENT  Year  1959 

ENGINEERS 

Operating;   authority  to  add  -  employed  by  Fire  Depart- 
ment as  "members  of  the  Fire  Department"  under  $il71, 
171.1.1  of  the  charter  13°6 

HOLIDAYS 

Salary    standardization;      JVI   of    the   1959-60   ordinance 
(charter    |§l5l  &  lpl.l)   whether   the   provisions    thereof 
relating   to    overlapping  -  and   days    off  apply   to   uniform- 
ed  forces   of   the  Fire   Department  1356 

HOSE 

Adapters;   Health  and  Safety  Code  5 §1302?,  1.3025.5; 
national  standard  1^"  hose  thread  and  couplings;   remov- 
able adapters  on  apparatus  of  -  as  meeting  requirements 
of  above  code  sections  1316 

LEAVE 

Sictc;   activity  restrictions  of  members  of  Department 

while  on  sick  -  or  disability  leave;  effect  of  ;<172  of 

charter  on  such  restrictions;  validity  of  asU3l5,  U316 

of  Rules  and  Regulations  of  Fire  Department  1319 

SPECIFICATIONS 

In  excess  of  ;  1000;   submission  of  plans  and  -  for  ap- 
proval to  the  Bureau  of  Fire  Prevention  and  Public  Safety 
where  costs  exceed  .31000,  power  to  waive  requirements  and 
effect  of  rescinding  approval  of  application  for  a  permit     1321 

TOURS  OF  DUTY 

Assistant  chiefs  etc;   also  battalion  chiefs  1359 

VACATIONS 

Disability  leave;   vacation  rights  of  fireman  who  is  on 

leave;  supplement  to  opinion  No  1109  1 32i+ 


-G-  Year  1959 

Opinio  i 

GOLDEN   GATE  AUTHORITY 

Senate  Eill    To.    576;    create  .  1339A 


GROUPS 


Minority;      may   the   Redevelopment  Agency   service   a   land- 
lord's  listing  if   the    landlord  wili   not  accept  members   of 
a  minority   -  as    tenants  1356B 


-  -  Year   1959 

Opinion  Mo, 

HALL  OF  JUSTIC5 

Pond  fund; "  legality  of  proposed  expenditures  there- 
from; jurisdiction  of  Board  of  Supervisors  over  appro- 
priations from  bond  funds;  disposition  of  surpluses  1367 

HAMILTON  SQUARE  FAPTIST  CHURCH 

Redevelopment  Agency;   sale  of  property  to  non-profit 

institution  without  competitive  bidding  1326A 

HOLDUPS 

Platform  employees;   insurance  for  municipal  railway 

employees  where  loss  results  from  attacks  or  -  1326 

HOLIDAY 

July    3,    1959;      power  of  Mayor   to  declare  I366A 

Salary   standardization;      &VT   of   the   1959-60    salary   stand- 
ardization ordxtiance;   whether   the    provisions    thereof  re- 
lating  to   -  a  ad   days   off    (overlapping)    apply   to  the   uni- 
formed  forces   of  the   Police  and  Pire    Departments  1356 

HOSE 

Fire;      national    standard   1^"   hose   tnread  and   couplings; 
removable   adapters    on  apparatus   of  Fire   Department   as 
meeting   requirements   of   sections   13025  and   13025.5   of   the 
Health  and  Safety   Code  131fi 

HOSPITAL 

Assembly  Bill    No.    525;      San  Francisco   General   Hospital  1333A 


HEALTH  SERVICE  SYST  .  Year  1959 

Opinion  No, 

INSURANCE 

/ajor  medical  plan;   membership  of  eloctxve  a.id  appoin- 
tive officers  in  Health  Service  System  1316A 


-I-  Year  1959 

upinioa  o, 

IMPROVEMENTS 

Public  buildings;   bond  proposal  for  capital  mai      ee, 

repair,  rehabilitation  and  modernization  of  the  public 

buildings  of  the  city  and  county  of  San  Francisco  1322A 

INCINERATOR 

De  Young  'l,useum;   installation  of  at  13^-3 

INFORMAL 

Fedical;   termination  of  employment  on  grounds  of  conceal- 
ment of  pertinent  medical  -  ;  Horace  L.  Crowley  1330 

INSURANCE 

■  'ajor  medical  plan;   membership  of  elective  and  appc. 

tive  officer  in  Health  Service  System  1 ?l6A 

Platform  employees;   -  for  municipal  railway  employees 

where  loss  results  from  attacks  or  holdups  1326 

Vehicle  for  hire;   Police  Code  l?6f 

INTEREST 

Possessory;   definition;  Assembly  I  ill  No,  l\.Qf   amending 
il06  Revenue  and  Taxation  Code,  dealin0  with  definition 
of  possessory  interests;  appeals  from  the  provisions  of 
such  law  to  the  Board  of  Supervisors  as  a  Board  of  Equal- 
isation 1337 


-J- 


ITARY  SCHOOL   DISTRICT 
iixpansiori;      acquisition  of  private   property   in  San 
Francisco  by   - 

JULY  3.  1959 

; ollday;   power  of  Mayor  to  declare 

JUVENILE   PR( 


Year 

1959 

Opinion  No. 

1327 

1368A 

California   Probation,    Parole   and   Correctional   Assoc;      mem- 
bership  of   -   in  as   a    proper   charge   against    the   city  and 
county   of   San  Francisco  I36I 


-K-  Year  1959 

Opinio  . 


KEY   SYS 


oses;      liability   of  -  for  licenso    tax    on  buses   load- 

i   the    terminal  build- 

1329 


-L-  Year  1959 

opinion  No 

LAND 

Surplus;   determination  whether  surplus  -  he  sold  or 

leased;  lease  of  -  by  Water  Department;  terms  of  leases, 

ordinance   requirements   under   $93.1  1363 

LANDLORDS 

Minority  groups;   whether  Redevelopment  Agency  may  ser- 
vice -  listings  if  the  -  will  not  accept  members  of  min- 
ority groups  as  tenants  1356E 

LAUNDERETTE 

Transportation;   free  transportation  to  and  from  -  as 

within  Police  Code  $1075  1%8 

LEAVE 

Disability;      vacation  right   of   fireman  who   is    on  disa- 
bility  leave;    supplement    to  opinion  No.   1109  1321+ 

Sick;   activity  restriction  of  members  of  Fire  Depart- 

mentwhile  on  -  or  disability  -  ;  effect  of  charter  $172 

on  such  restrictions;  validity  of  isU3l5  and  i|3l6  of 

Rules  and  Regulations  of  Fire  Department  1319 

LIABILITY 

baseball  teams;   -  of  sponsors  of  semi-professional 

teams  for  injuries  from  thrown  or  batted  baseballs  dur- 

inu  practice  or  in  games  1353 

LIBRARY 

Fines;      power   of    -    to  grant    acratorium  on  fines   for   one 

day  1339 

LICENSE 

Journeyman  plumbers;      licensing  of   by   the    city  and 

county   of   San   P'rancisco  1320 

1333 


Peddler's;      veteran's   rights    to    -;    $16102  Business  and 
Professions  Code 


LIFEGUARDS 


Ocean  Peach;      responsibilities   of   -   of  Recreation  and 

Park  Department;    rescuing  people   at  Ocean  Beach  1357 

LONG.    WILLIAM  C 

Deceased"]      Heath  in  line    of  duty  1317 


-M-  Year  1959 

Opinion  No, 

Produce;   procedure  for  acquisition  of  Marine  Corps 

Supply  Depot  for  produce  -  by  produce  merchants  135UA 

MEDICAL  CARE 

Pensioner;   San  Francisco  General  Hospital;  procedure 

for  payment  of  care  1320B 

MEMBERSHIP 

California  Probation,  Parole  and  Correctional  Associa- 
tion; juvenile  probation  committee  -  in  asa  proper 
charge  against  the  city  and  county  of  San  Francisco  13&1 

MERRILL,  JOHN  L. 

Conflict  of  interest;   ownership  by  me.iber  of  Redevel- 
opment Agency  of  property  in  project  area  E-l  13U& 

MORATORIUM 

Fine s ;   power  of  library  to  grant  -  on  fines  for  one 

day  1339 


MANAGER  OF  UTILITIES  Year  1959 

Opinion  No 

INSURANCE 

Platform  employees;   -  for  municipal  railway  employees 

where  loss  results  from  attacks  or  holdups  1326 


MAYOR  Year  1959 

opinion  No. 

DEPOT 

Marine   Supply   -    ;      procedure   for   acquisition  of  by  pro- 
duce  merchants  135i|A 

HuLIDAY 

July   3,    1959;      power  of  Mayor   to  declare  a   -  1^68A 

TfciAMS 

Easeball;      liability   of   sponsors   of   semi-professional 

baseball   -   for    injuries  from  thrown  or  batted  baseballs 

during  practice   or   in  ganes  1353 


MUNICIPAL  RAILWAY  Year  1959 

Opinion  No. 

INSURANCE 

Platform  men;   insurance  for  employees  where  loss  re- 
sults from  attacKs  or  holdups  1326 


TRAVEL 


Time;      wages  and   hours  for   platform  men  1331 


-   -  Year  19f>9 

Opinion  No, 

NATIONAL    SAFETY    COUNCIL 

Funds;      can   they  be   appropriated  13.32 

_  -rTlVES 

Accident;      furnishing  -   and    reproduction   thereof  which 

reflect   the    scene    cf  an  accident,    under  Police   Code    $11^50  13&9 

NEGLIGENCE 

William  C.   Long;      death   in  line   of  duty  1317 

NORTHERN    CALIFORNIA   BASEBALL     AriAGJRS'    ASSOCIATION 

Sponsors;;    liability   of   sponsors   of   semi-professional 

baseball    teams   for   injuries   from    thrown   or  batted  balls 

during  practice   or  in  games  1353 

NUISANCE 

Trees;      height   limitations  1328A 


Year  1959 
Opinion  Mo, 

OCEAN  BEACH 

Lifeguards;   responsibilities  of  lifeguards  of  Recre- 
ation and  Park  Department;  rescuing  people  at  -  1357 

ORDINMCS 

Pinboards;   proposed  -  regulating  use  of  billboards 

and  advertising  signs  adjacent  to  freeways;  retroactive 

clause  requiring  removal  of  nonconforming  billboards 

and  signs  within  a  specified  period  of  time;  supplement 

to  opinion  Jo.  669  1355 

Salary   standardization;    $V1   of  the   1959-60   -    (charter   §S 

151   and   151.1);    whether  provisions    thereof  relating  to 

overlapping  holidays  and  days   off  apply   to    the  uniformed 

forces   of    the  Police   and  Pire  Departments  1356 


-P-  Year  1959 

Opinion  No, 

PARKING; 

Automatic  elevator;  one-for-one  off  street  parking  or- 
dinance ;  whether  stalls  reached  by  elevator  rather  than 
by  ramp  are  "independently  accessible"  1360 

Pay 

Golf  starters;   Recreation  and  Park  Department;  whether 

starters  (R132)  are  entitled  to  premium  -  under  shift 

work  provisions  of  salary  standardization  ordinance  1362 

PENALTY 

Property  taxes;   -  imposed  by  Tax  Collector  because  of 

late  receipt  of  real  orooerty  taxes  (Calif  Motor  lxpress,Ltd . , 

Coast  Line  Lxpress  and  the  J.C.  Company)  1356A 

PENSIONER 

San  Francisco  General  Hospital;   procedure  for  payment  for 

care  1320B 

PERMIT 

Building;   submission  of  plans  and  specifications  for 
approval  to  the  Bureau  of  Fire  Prevention  and  Public 
Safety  where  costs  exceed  $1000,  power  to  waive  require- 
ments and  effect  of  rescinding  approval  of  application 
for  a  permit  1321 

Angelo  C.  Sangiacomo;  effect  of  rezoning  by  City  Plan- 
ning Commission  where  building  -  appeal  before  Board  of 
Permit  Appeals  is  not  final  13i|0 

PLATFORM  MEN 

"insurance;   insurance  for  municipal  railway  employees 

where  loss  results  from  attacks  or  holdups  1326 

rages  and  hours;   travel  time  1331 

PLAYGROUNDS 

Hours;   authority  of  Board  of  Supervisors  re  opening  and 

closing  hours  of  San  Francisco  -  1322 

PLUMBERS 

Journeyman;   licensing  of  .journeyman  -  by  the  city  and 

county  of  San  Francisco  1320 

POLICE  CODE  §1U50 

Re  negatives  and  reproductions  1369 

POLICEMAN 

'  illiam  C.  Long;   death  in  line  of  duty  1317 


-p- 


Year  1959 


POSITION 


Deputy  clerk;   authority  of  Civil  Service  Commission 
to  regulate  personnel  matters  in  Municipal  Court;  el- 
igibility by  sex;  making  -  of  deputy  clerk  promotive 
which  -  in  the  past  has  been  by  entrance  examination 

Forfeiture;   civil  service  employee  forfeits  city  - 
on  becoming  a  candidate  for  election  by  the  people 
to  any  public  office 


PROBATION 


Military  service;   effect  of  i  ilitary  and  Veterans  Code 
§395*3  on  -  employee  who  resigned  to  enter  service 


PROGRAM 


Testing  waters  of  the  Bay;   fish  and  game  preservation 
funds;  use  of  for  rental  of  boat  and  crew  for  obtaining 
offshore  samples  in  the  testing  of  waters  to  determine 
effectiveness  of  sewage  treatment  operations 


PROPERTY 


Hamilton  Square  Baptist  Church;   sale  of  -  (Redevelop- 
ment Agency)  to  non-profit  institution  without  competi- 
tive bidding 

Jefferson  Elementary  School  District;   acquisition  of 
private  -  in  San  Francisco  by 

Marine  Corps  Supply  Depot;  procedure  for  disposal  of  gov- 
ernment - 

Personal;   possessory  interest;  assembly  bill  no.l4.87 
amending  §106,  Revenue  and  Taxation  Code,  dealing  with 
definition  of  possessory  interests;  appeals  from  the  pro- 
visions of  such  law  to  the  Board  of  Supervisors  as  a 
Board  of  Equalization 

Surplus;   charter  §22;  whether  adoption  of  resolution 
by  Board  of  Supervisors  declaring  policy  in  connection 
with  disposition  of  property  under  jurisdiction  of  Pub- 
lic Utilities  Commission  would  be  in  violation  of  said 
section 

Surplus;   determination  whether  surplus  land  be  sold 
or  leased;  lease  of  land  and  land  for  agricultural  or 
other  purposes  by  toater  Department;  maximum  terms  of 
lease;  ordinance  requirement  under  §93.1 

Surplus;   Russian  Hill;  disposition  thereof 


Opinion  No, 

131+2 
1349 
1336 

13U4 

1326A 

1327 

1351+A 

1337 

1365 

1363 
1320A 


POLICE  DEPART;  Year  1959 

Opinion  No. 

CODE  SECTION  1075 

Transportation:   free  transportation  to   and  from  laun- 
derette as  within  -  13U8 

HOLIDAYS 

Salary  standardization;   -Vl  jf  the  1959-60  ordinance 
(charter  J $151  '•  l5l»l)  whether  the  provisions  thereof 
relating  to  overlapping  -  and  days  off  spoly  to  uniform- 
ed forces  of  the  Police  Department  1356 

LIPASE 

Peddler;   veteran's  rights  to  peddler's  -  ;  £16102 

business  and  Professions  Code  1333 

NEGATIVES 

Accidents;   furnishing  -  and  reproduction  thereof  which 

reflect  the  scene  of  an  accident,  under  Police  Code  ill|50        1369 

VEHICLES  FOR  HIRE 

Insurance  1368 


PUBLIC  HEALTH  DEPART]  -  Year  19^9 

Opinion  to* 

PENS  IONER 

San  Francisco  General  H  ospital;   procedure  for  payment 

by  -  for  care  in  hospital  1320B 


PUBLIC  WELFARE  DEPARTMENT  Year  1959 

Opinion  No. 

CLAIM 

Tardy;   indigent  aid,  filing  of  late  probate  -  I3I4.7 


PUBLIC  WORKS  DEPARTMENT  Year  1959 

Opinion  No. 

DISMISSAL 

Horace  Crowley;   termination  of  employment  on  grounds 

of  concealment  of  pertinent  medical  information  1330 

FEE 

San  Francisco  Building  Code;   interpretation  of  table  10-E; 

whether  -  to  be  paid  1351 

FISH  ANT)  GAME  CODE 

lTse;   funds  for  rental  of  boat  and  crew  for  obtaining  off- 
shore samples  in  the  testing  of  waters  of  the  bay  to  de- 
termine effectiveness  of  sewage  treatment  operations  13M+ 

PLUMBERS 

License;   licensing  of  journeyman  plumbers  by  the  city 

and  county  of  San  Francisco  1320 


-R-  Year  1959 

Opinion  No. 

R132 

CTolf  starter;   Recreation  and  Park  Department;  whether 

starters  are  entitled  to  premium  pay  under  shift  work 

provisions  of  salary  standardization  ordinance  1362 

RAMPS 

Parking  facility;   whether  stalls  reached  by  automatic 

elevator  rather  than  by  -  are  "independently  accessible'*        1360 

RECORDS 

Bay  Area  Pollution  District;   storage  of  -  1338 

REPORTER 

Hearing;   employment  of  -  ;  retroactive  certification  of 

funds  for  service  1335 

REPORTS 

Doctor's;   individual  -  on  communicable  diseases  are  con- 
fidential 1358 

REPRODUCTIONS 

Accidents;   furnishing  negatives  and  -  thereof  which  re- 
flect the  scene  of  an  accident  under  Police  Code  §llj.50  1369 

RESIDENCE 

Out  of  town;   authority  of  Retirement  Board  in  granting 

out  of  town  -  ;  right  to  vote  from  such  1350 

RESTRICTIONS 

Sick  leave;   activity  -  of  members  of  Fire  Department 

while  on  sick  leave  or  disability  leave;  effect  of  §172  on 

such  -;  validity  of  51431$  &  1|316  of  Rules  and  Regulations 

of  Pire  Department  1319 

RETIREMENT 

Right  to  work  beyond;   city  employees  who  are  about  to 

retire  may  not  be  permitted  to  work  sixty  or  ninety  days 

beyond  their  -  date  so  that  they  might  be  able  to  secure 

social  security  benefits  1352 

REVENUE  3e  TAXATION  CODE 

Section  106;   Assembly  I  ill   0.  I4.87  re  possessory  inter- 
ests 1337 

RUSSIAN  HILL 

Disposition  of  property;   charter  #22;  whether  adoption 
of  resolution  by  Board  of  Supervisors  declaring  policy  in 
connection  with  disposition  of  property  under  jurisdic- 
tion of  Public  Utilities  Commission  would  be  in  violation 
of  §22  1365 


-R-  Year  1959 

Opinion  No, 


RUSSIAN  HILL 


Surplus  property;   disposition  of  1320A 


RECREATION  AND  PARK  DEPART!-.;  Year  1959 

Opinion  No 

LIFEGUARDS 

Ocean  Beach;   responsibilities  of  -  of  Department;  res- 
cuing people  at  Ocean  Beach  1357 

PLAYGROUNDS 

Hours;   authority  of  Board  of  Supervisors  re  opening  and 

closing  hours  of  San  Francisco  -  1322 

SERVICE 

]  ilitary;   effect  of  Military  and  Veterans  Code  §395*3  on 
probationary  employee  who  resigned  to  enter  -  1336 

STARTERS 

Golf;   whether  -  (R13?)  are  entitled  to  premium  pay  under 
shift  work  provisions   of  salary  standardization  ordin- 
ance 1362 


REDEVELOPED  Year  1959 

Opinion  Ho< 

CONFLICT  J,'  T.,riRr£T 

John  L.  Merrill;   ownership  by  member  jf  agency  of  pro- 
perty in  project  area  1-1  13^6 

HAMILTON  SQUARE  BAPTIST  CHURCH 

Property;   sale  of   property  to  non-profit  institution  with- 
out competitive  bidding  1326A 

MINOR  IT  IIS 

Landlords;   may  Agency  service  landlord's  listing  if  land- 
lord will  not  accept  members  of  -  as  tenants  135&B 


RET       E  BOARD  xear  1959 

Opinion  ;.->. 

VilLLIixji    C.    LONG 

Deceased;   death  in  line  duty  1317 

RESIDi 

Out  of  town;   authority  in  granting  out  of  town  -  ; 

right  to  vote  from  such  -  1350 


-S-  Year  1959 

Opinion  No. 

- 1 1- 

ewage  treatment;   fish  and  game  preservation  fund;  use 
of  for  rental  of  boat  and  crev  for  obtaining  -  in  the 
testing  of  waters  of  the  bay  to  determine  effectiveness 
of  sewage  treatment  operations       -  13kk 

ftft IRA.   sfCu  BUILDING  CODE, 

Interoretation  of  table  10-1.;  whether  fee  to  be  paid  1351 

SAN  FRANC IS Cu  GENERAL  HOSPITAL 

"General" ;   definition  county  or  general;  assembly  bill 

5?5  1333A 

Pensioner;   procedure  for  payment  by  pensioners  for  care 

in  -  1320B 

ANGELO   C .   SANG  Ik  C  U10 

Building  permit;   effect  of  rezoning  by  City  Planning 

Commission  where  building  oermit  appeal  before  Board  of 

Permit  Appeals  is  not  final  13U0 

SERVICE 

Military;   effect  of  Military  and  Veterans  Code  §395»3 

on  probationary  employee  who  resigned  to  enter  -  1336 

SEX 

Municipal  Court;   authority  of  Civil  Service  Commission 
to  regulate  personnel  matters  in  Municipal  Court;  eligi- 
bility by  sex;  making  position  of  deputy  clerk  promotive 
which  in  the  past  has  been  by  entrance  examination  131+2 

Requisition;   authority  of  appointing  officer  to  specify 

-  in  requisition  for  employee  under  §lii.8  of  the  charter        13^1 


SIGNS 


Freeway;   proposed  ordinance  regulating  use  of  billboards 
and  advertising  -  adjacent  to  freeways;  retroactive 
clause  requiring  removal  of  nonconforming  -  and  bill- 
boards within  a  specific  period  of  time;  supplement  to 
opinion  no.  669  1355 

SILVA  TRACT 

Surplus  land;   determination  whether  land  be  sold  or 

leased;  lease  of  land  and  land  for  agricultural  or  other 

purposes  by  Y^ater-  Department;  maximum  ter-  l  of  lease  of 

land;  ordinance  requirement  under  ii93»l  1363 

SOCIAL  SECURITY 

Retirement;   city  employees  who  are  about  to  retire  may 

not  be  permitted  to  work  sixty  or  ninety  days  beyond 

their  retirement  date  so  that  t      ght  be  able  to  secure 

-  benefits  1352 


-S-  Year  1959 

Opinion  wo. 

Excess  of  $1000;   submission  of  olsns  and  -  f~>r  ap- 
proval to  the  bureau  of  'ire   revention  and  Sofety 
where  costs  exceed  $1000,  power  to  waive  requirements 
and  effect  of  rescinding  aporoval  of  application  for 
a  permit  1321 

SPONSORS 

Baseballteams ;   liability  of  -  of  semi-professional 
teams  for  injuries  from  throv*n  or  batted  baseballs  dur- 
ing practice  or  in  games  1353 

STARTERS 

Golf;   whether  -  are  entitled  to  premium  pay  1362 

STUDENTS 

Fraternity  house;   -  or  chapter  house  is  not  permitted 

in  first  residential  district  133U 

SURPLUSES 

Kail  of  Justice  bond  fund;  legality  of  proposed  expen- 
ditures therefrom;  jurisdiction  of  Board  of  Supervisors 
over  appropriations  fram  bond  fund;  disposition  of  -  13&7 

IERS 

Ocean  Beach;   reponsibilities  of  lifeguards  of  Recrea- 
tion and  lark  Department:  rescuing  people  at  Ocean  Beach       1357 


-   -RY  ap  1959 

opinion  Ho. 



.  ,es;   power  of  library  to  grant  -  on  fines  for  one  day         1339 


-T- 


Year  1959 


TAX 


Key  System;  liability  of  Key  System  for  license  tax 
on  buses  loading  and  unloading  passengers  within  the 
terminal  building 


TAXES 


Real  property;   penalty  imposed  by  Tax  Collector  be- 
cause of  late  receipt  of  real  property  -  (Calif  I otor 
Express,  Ltd.,  Coast  Line  Express  and  the  J.C.  Company) 


TAXATION 


Assembly  Bill  No.lj.87;   amending  §106,  Revenue  &  Taxation 
Code,  dealing  with  definition  of  possessory  interests; 
appeals  from  the  provisions  of  such  law  to  the  Board  of 
Supervisors  as  a  Board  of  Equalization 

TESTS 

Off-shore  sewage  operations;  fish  and  game  preservations 
fund;  use  of  for  omental  of  boat  and  crew  for  obtaining 
samples  in  the  testing  of  waters  of  the  Bay  to  deter- 
mine effectiveness  of  sewage  treatment  operations 

TOURS  OF  DUTY 

Assistant  chiefs,  etc;   also  battalion  chiefs,  Fire  De- 
partment 

TRANSFER 

Surplus  property;  Russian  Hill,  disposition  thereof 

TRANSPORTATION 

Launderette;   free  -  to  and  from  launderette  as  within 
Police  Code  §1075 

TRAVEL  TIME 

I  unicipal  Railway  platform  men;   wages  and  hours 

TREES 


Height;   limitations 


Opinion  No, 
1329 
1356A 

1337 

13kk 

1359 

1320A 

13U8 
1331 
1328A 


TAX  COLLECTOR  Year  1959 

Opinion  No, 


PENALTY 


Property  taxes;   -  imposed  by  Tax  Collector  because  of 

late  receipt  of  real  property  taxes  (California  Motor 

Express,  Ltd.,  Coast  Line  Ixpress  and  the  J.C.  Company)        1356A 


TRiASURER  Year  1959 

Opinion  No, 

SEX 

Requisition;   authority  of  aopointing  officer  to  specify 

-  in  requisition  for  employee  under  §ll|8  of  the  charter         13U1 


-U-  Year   1959 

Opinion  No. 

UNDERPASS 

t-mbarcadero;      authority  for   closing  and   filling  in 

area  13614. 


-V- 


Year  1959 
Opinion  No, 


VACAT 


Disability;   vacation  right  of  fireman  who  is  on  disa- 
bility leave;  supplement  to  opinion  no.  1109  132i+ 


CLE 

For  aire;   insurance;  Police  Code 

VETERANS 

License ;   veteran's  right  to  peddler's  license;  £16102, 
Business  and  Professions  Code 

V1QLAT  IONS 

Sick  leave;   activity  restrictions  of  members  of  Fire  De- 
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Robert  J.  X>olan,  Clerk       -2-         January  2t   19^9 
Board  of  Supervisors 


It  is  ay  understanding  that  the  Health  Service 
Board  has  been  fully  apprised  of  the  wishes  of  Supervisor 
halley  and  tliat  steps  are  beint;  taken  to  work  out  a  reason- 
able and  equitable  method  by  which  the  greatest  possible 
number  of  people  in  the  service  of  the  City  and  County  may 
participate  In  the  Major  Medical  Insurance  plan  that  has 
been  inaugurated. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


cc:     Jaraes  Leo  iialley,  Supervisor 

Or,  Walter  Look,  Medical  director 

Daniel  Mattroccl,  President 
Health  Service  Board 
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January  5,  1959 


SUBJECT:   WILLIAM  C.  LONG,  DECEASED,  DEATH  IN  LINE  OF  DUTY 
Gentlemen: 

We  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Retirement  Board  at  its  meeting  of  October  22, 
1958  had  for  consideration  the  application  of  Mrs.  Ora 
B.  Long  for  a  monthly  allowance  in  connection  with  the 
death  of  her  husband,  Mr.  William  C.  Long,  a  police 
officer.  Before  finally  considering  this  application 
the  Retirement  Board  directed  that  your  opinion  be 
secured  as  to  whether  or  not  Policeman  William  C.  Long 
was  fatally  injured  in  the  performance  of  duty  within 
the  meaning  of  Charter  Section  168.1.4. 

"The  facts  in  this  case  as  presented  to  the  Retire- 
ment Board  are : 

"ITEM  1.  Testimony  was  presented  indicating  that  Officer 
Long  was  assigned  to  Beat  7  of  the  Northern  Dis- 
trict on  the  4  p.m.  to  12  midnight  watch  August 
29,  1958,  and  that  the  Forty  Niner  Bar  at  914 
Geary  Street  was  within  the  area  of  said  Beat  7. 

"ITEM  2.  Testimony  was  also  presented  that  it  is  part  of 
the  duty  of  the  patrolman  on  the  Beat  to  period- 
ically enter  such  premises  for  the  purpose  of 
observation  and  the  preservation  of  peace  and 
order.   It  was  further  testified  to  that  when 
special  events  occur  that  it  is  customary  upon 
request  to  make  more  frequent  visits.   In  the 
case  of  Officer  Long  such  a  request  was  made  by 
the  owner  of  the  Forty  Niner  Bar,  as  a  'Western 
Days  Party'  was  being  held  on  August  29*  1958 
and  this  request  for  more  frequent  visits  by 
the  policeman  was  being  complied  with  by  Officer 
Long. 

"ITEM  3.   It  was  developed  in  the  testimony  that  Officer 
Long  visited  the  premises  at  914  Geary  at 
approximately  5  p.m.  and  again  at  approximately 
7:50  p.m. 

"ITEM  4.   That  at  approximately  7:50  p.m.  Officer  Long 

entered  the  premises  at  914  Geary  Street  bring- 
ing with  him,  in  a  briefcase,  two  empty  guns, 
a  cartridge  belt  and  a  holster.   These  were 
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brought  pursuant  to  a  prior  request  by  the 
proprietor  of  the  Forty  Niner  Bar  for  use 
in  connection  with  pictures  to  be  taken  in 
costume . 

"ITEM  5.  After  entering  the  premises,  at  the  above  time 
during  which  a  'Western  Days  Party'  was  in 
prpgress,  Officer  Long  was  met  by  the  owner  of 
the  Bar,  Walter  Zabel.  He  proceeded  to  adjust 
the  gun  belts  containing  two  6"  revolvers  on 
the  person  of  Mr.  Zabel,  who  then  had  his  pic- 
ture taken.  Officer  Long  then  placed  the  gun 
belt  on  the  person  of  Wilma  Zabel  (wife  of 
Walter  Zabel)  and  adjusted  it  to  fit.  It  was 
found  that  the  6"  revolver  was  too  large  for 
her  and  for  this  reason  Officer  Long  removed 
this  revolver  and  replaced  it  with  a  4"  revolver. 
As  the  cartridge  belt  was  being  adjusted,  Wilma 
Zabel  pulled  out  the  gun  and  without  aim  pulled 
the  trigger.  As  a  result,  Officer  Long  was 
shot  and  fatally  wounded. 

"ITEM  6.  It  was  further  testified  to,  that  the  whole 
elapsed  time  between  Officer  Long's  arrival 
at  the  premises  and  the  shooting  incident 
described  in  Item  5  was  approximately  ten 
minutes,  i.e.,  between  7:50  p.m.  and  8  p.m. 

"QUESTION:  The  Retirement  Board  is  desirous  of  being 

informed  as  to  whether  or  not  in  the  light  of 
the  above  related  factual  situation  William 
C.  Long,  policeman,  was  injured  in  the 
performance  of  duty  within  the  meaning  of 
Charter  Section  168.1.4?" 

OPINION 

Charter  Section  168.1.4  provides  the  benefits  for  members 
of  the  Police  Department  and  their  wives,  widows  or  children  when 
they  are  killed  during  the  performance  of  their  duties  or  die  as  a 
result  of  injuries  received  during  the  performance  of  their  duties. 

The  question  presented  here  is:  Has  Officer  Long,  by  the 
act  of  removing  his  gun  from  his  holster  and  placing  it  in  a  holster 
which  is  being  adjusted  to  a  third  person,  left  the  course  and  scope 
of  his  employment  so  that  his  heirs  may  not  qualify  for  benefits 
under  Charter  Section  168.1.4? 
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The  problem  presented  in  these  facts  is  one  that  can  only 
be  determined  by  the  trier  of  fact,  the  Retirement  Board.   Certain 
acts  by  the  employee  can  result  in  departure  from  his  employment, 
and  injuries  thus  sustained  may  not  be  compensable,  for  example, 
"skylarking,"  a  breach  of  rules  and  regulations,  negligence,  and 
some  inadvertent  acts  or  accidents.  Each  of  these  examples  may  or 
may  not  put  a  man  without  the  course  and  scope  of  his  employment  and 
each  will  be  discussed  subsequently. 

The  concept  of  "skylarking"  in  the  Workmen's  Compensation 
Law  always  involves  three  employees,  two  of  whom  are  engaged  in  some 
frivolous  act  and  a  third  is  injured.  This  concept  is  inapplicable 
here  because  only  one  employee  is  involved. 

The  concept  of  "breach  of  rules  and  regulations"  only 
involves  such  rules  and  regulations  as  are  designed  for  the  safety 
of  an  individual  employee  and  then  requires  that  such  an  act  be  con- 
sidered to  be  "serious  and  wilful  misconduct"  in  order  to  place  the 
employee  beyond  the  course  and  scope  of  employment.  An  example  of 
this  type  of  breach  would  be  the  removal  of  a  safety  device  designed 
to  protect  the  employee  and  knowingly  removed  by  him. 

Negligence  alone  is  insufficient  to  deprive  the  employee 
of  the  coverage  of  the  Workmen's  Compensation  Act  for  injuries  which 
may  be  sustained  in  the  course  and  scope  of  his  employment. 

Cases  have  held  injury  resulting  from  the  accidental  dis- 
charge of  a  weapon  brought  to  or  kept  on  the  working  premises  with 
the  employer's  knowledge  or  consent  is  compensable  whether  discharge 
is  spontaneous  (Maryland  Cas.  Co.  v.  IAC,  18  IAC  106)  or  at  the  hands 
of  a  customer  (Morrison  v.  Swartz,  12  Cal.  Comp.  Cases  N.S.  66)  or  a 
child  of  the  employer  (Mitzman  v.  Hartford  Ace,  and  Ins.  Co.,  14  IAC 
108). 

Where  an  employee  is  combining  his  own  business  with  that 
of  his  employer  or  tending  to  both  at  substantially  the  same  time  no 
nice  inquiry  will  be  made  as  to  which  business  he  is  actually  engaged 
in  at  the  time  of  the  injury  unless  it  clearly  appears  that  neither 
directly  nor  indirectly  could  he  have  been  serving  his  employer. 
(Vice-president  of  a  bank  died  in  a  hotel  room  with  a  woman  while  on 
a  business  trip  from  San  Francisco.   IAC  held  non-compensable. 
Supreme  Court  reversed  IAC.  Wiseman  v.  IAC,  46  Cal.  2d  570,  297  Pac. 
2d  649.) 

It  has  been  determined  that  an  act  performed  inadvertently 
by  the  employee  may  be  such  that  he  would  not  be  removed  from  his 
status  as  an  employee  and  consequently  could  recover  compensation. 
(Milkman  drove  same  route  a  number  of  years.  Drove  milk  truck  over 
grade,  the  engine  bells  ringing  and  wigwag  working.  Held  act  inad- 
vertent and  injury  not  caused  by  wilful  misconduct  In  violating  the 
provisions  of  the  Motor  Vehicle  Act,  hence  injuries  compensable. 
Employers  Liability  Assur.  Corp.  v.  Elmore,  4  IAC  359.) 
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Each  case  must  be  determined  on  its  own  facts.   (Pac.  Emp. 
Ins.  Co.  v.  IAC,  19  Cal.  2d  622,  122  P.  2d  570) 

If  his  employment  necessitated  his  presence  at  the  place 
the  accident  happened  then  it  has  been  held  that  the  death  arose  out 
of  and  was  incident  to  the  employment.   (Pac.  Ind.  Co.  v.  IAC,  86 
Cal.  App.  2d  726,  195  Pac.  2d  919) 

Compensable  injury  need  not  be  of  the  kind  anticipated  by 
the  employer  or  peculiar  to  the  employment.  (Pac.  Emp.  Ins.  Co.  v. 
IAC,  19  Cal.  2d  622) 

Any  reasonable  doubt  as  to  whether  an  incident  of  an 
applicant's  employment  is  contemplated  as  one  entitling  him  to  com- 
pensation must  be  resolved  in  favor  of  the  employee.   (Pac.  Ins.  Co. 
v.  IAC,  26  Cal.  2d  286,  158  Pac.  2d  9) 

From  what  heretofore  has  been  stated,  if  you  find  from  the 
facts  that  Officer  Long  was  on  a  completely  independent  venture  of 
his  own  or  was  guilty  of  serious  or  wilful  misconduct,  then  he  would 
not  be  within  the  course  and  scope  of  his  employment  and  consequently 
his  heirs  would  not  be  entitled  to  the  benefits  provided  in  Section 
168.1.4  of  the  charter. 

If  you  find  negligence,  inadvertence  or  that  an  accident 
happened,  you  may  properly  conclude  that  Officer  Long  was  in  the 
performance  of  his  duty  and  that  his  heirs  are  entitled  to  the 
benefits  provided  in  Section  168.1.4  of  the  charter. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TO :  Retirement  Board 
93  Grove  Street 
San  Francisco  2,  California 

Attention:   John  L.  Mootz,  Secretary 


WJB/NSW 
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January  6,    1959 


SUBJECT:   HEALTH  AND  SAFETY  CODE  SECTIONS  13025,  13&25.5; 

NATIONAL  STANDARD  1-1/2"  HOSE  THREAD  AND  COUPLINGS; 
REMOVABLE  ADAPTERS  ON  APPARATUS  OP  FIRE  DEPARTMENT 
AS  MEETING  REQUIREMENTS  OF  ABOVE  CODE  SECTIONS. 

Gentlemen: 

We  have  your  request  for  opinion  as  follows: 

REQUEST 

"Your  reference  is  directed  to  Section  13025, 
Section  13025.5  (added  1957),  and  Section  13026 
(Amended  1957),  of  the  California  State  Health  and 
Safety  Code.   The  application  of  the  added  and  amen- 
ded sections  has  a  decided  effect  upon  the  future 
determinations  of  this  department. 

"Section  13025  of  the  code  designates  the 
National  Board  of  Fire  Underwriters  as  the  adopting 
authority  for  *  standard  threads  for  fire  hose  couplings 
and  hydrant  fittings' . 

"Section  21  (page  64)  of  the  Standard  Schedule  for 
Grading  Cities  and  Towns  of  the  United  States  with 
reference  to  their  Fire  Defenses  and  Physical  Condi- 
tions issued  by  the  National  Board  of  Fire  Underwriters 
(1956)  requires  'Hose  couplings  for  2-1/2  and  3  inch 
hose,  and  2-1/2  inch  hydrant  outlet. threads  shall  be 
uniform' .   This  department  meets  these  standards.   It 
is  pointed  out  that  no  standards  are  required  for  1-1/2" 
hose  couplings  in  this  publication. 

"Section  13025.5  of  the  code  establishes  a  time 
element  of  5  years  for  conversion  of  1-1/2  inch  threaded 
hose  fittings  to  national  standard  specifications. 
These  are  contained  in  a  N.B.F.U.  pamphlet  in  its  latest 
revision  (1956)  titled  'National  Standard  Screw  Threads 
for  Fire  Hose  Couplings  and  Fittings'.   The  N.B.F.U., 
while  setting  forth  the  standards  in  1935,  has  never 
required  the  normal  conversion  thereto  in  their  grading 
schedule. 

"This  department  has  long  used  a  1-1/2"  square 
thread  in  its  1-1/2"  fittings  and  couplings.   It  is  our 
experience  that  the  present  thread  is  far  better  suited 
to  every  day  fire  fighting  procedures.   We  have  no  desire 
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to,  nor  can  we  see  any  advantage  in  altering  our 
present  operations.  The  fittings  can  not  be  rethreaded 
to  national  standard  specifications. 

"The  unstated  purpose  of  the  added  section  13025.5 
and  the  amended  Section  13026  is  to  provide  a  unifica- 
tion of  fittings  for  use  in  mutual  aid  operations  which 
would  care  for  joint  operations  of  fire  departments  from 
other  localities  in  combatting  fire  under  disaster  cir- 
cumstances. The  use  of  1-1/2"  equipment  under  such  cir- 
cumstances would  be  limited.  The  cost  of  conversion  to 
a  department  of  this  size  would  be  enormous.  It  would 
appear  to  be  logical  that  proper  adapters,  of  1-1/2" 
size  for  use  in  converting  from  our  square  thread  to 
national  standard,  or  vice  versa,  to  be  used  as  needed 
under  mutual  aid  disaster  operations,  would  accomplish 
the  intent  of  the  legislation  and  could  be  applied 
practicably. 

"The  question  thus  raised  is:   'Would  the  carrying 
of  sufficient  National  Standard  1-1/2"  hose  thread  and 
coupling  adapters  on  the  apparatus  of  the  San  Francisco 
Fire  Department  meet  the  intent  and  requirements  of  the 
state  code?' 

"I  await  your  reply  and  advice  or  instructions  in 
this  matter." 

OPINION 

The  State  Legislature  has  the  right  to  make  the  determina- 
tion of  what  equipment  public  authorities  within  the  State  shall  use 
for  fire  protection  purposes,  and  their  enactment  of  Sections  13025 
and  13025.5  of  the  State  Health  and  Safety  Code  makes  the  matter  of 
uniformity  in  fire  hose  couplings  and  hydrant  fittings  a  matter  of 
state-wide  concern  and  therefore  is  binding  on  the  City  and  County 
of  San  Francisco.   Consequently,  it  will  be  necessary  for  your 
department  to  comply  with  the  requirements  of  these  two  sections. 

The  sections  in  question  read  as  follows: 

"§13025.   Fire  equipment  to  be  equipped  with 
standardized  threads  for  hose  couplings  ana  nyarant 
fittingsT  All  equipment  1'or  1'lre  protective  purposes, 
purchased  by  any  authorities  having  charge  of  public 
property,  shall  be  equipped  with  the  standard  threads 
for  fire  hose  couplings  and  hydrant  fittings  designated 
as  the  national  standard  as  adopted  by  the  National 
Board  of  Fire  Underwriters,  which  standard  is  designa- 
ted as  the  standard  for  such  equipment  in  this  State." 
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n§13025.5.   Equipment  excepted  from  require- 
ments of  §13025:  Duration  of  exception.  Notwithstand- 
Ing  the  provisions  of  Section  13025  of  this  code, 
equipment  for  fire  protective  purposes  which  is 
equipped  with  one-and-one-half -inch  (1  1/2-inch) 
threaded  hose  fittings  may,  for  a  period  of  five 
years  after  the  effective  date  of  this  section,  be 
used  by  authorities  having  charge  of  public  property 
and  may  be  used  by  public  fire  protection  agencies. 
After  the  expiration  of  that  period  all  equipment 
used  must  conform  to  the  requirements  of  Section 
13025  of  this  code." 

From  the  information  contained  in  your  request,  you  have 
complied  with  the  provisions  of  these  sections  as  to  hose  couplings 
on  2-1/2  inch  and  3  inch  hose  and  2-1/2  inch  outlet  threads  on  hy- 
drants.  However,  you  are  using  a  different  thread  on  the  1-1/2 
inch  hose  coupling.  You  further  Indicate  in  your  request  that  by 
the  use  of  a  removable  adapter  you  can  easily  and  economically  con- 
vert the  1-1/2  inch  hose  coupling  to  the  standards  required  under 
the  provisions  of  Section  13025,  supra.  You  state  that,  in  your 
opinion,  the  use  of  such  adapters  would  meet  the  basic  purpose  of 
the  statute,  which  was  enacted  to  permit  the  complete  interchange 
of  equipment  between  neighboring  communities  in  the  event  of  a  major 
area  catastrophe. 

You  will  note  that  Section  13025  of  the  Health  and  Safety 
Code,  supra,  does  not  itself  set  forth  the  standards  that  must  be 
met  by  the  local  Fire  Department,  but  refers  to  the  standards 
adopted  by  the  National  Board  of  Fire  Underwriters.   (See  2  Cal. 
Juris,  123,  et  seq.)   This  section  was  adopted  originally  in  1939 
and  has  not  been  amended  to  date. 

I  have  made  inquiry  of  the  National  Board  of  Fire  Under- 
writers' offices  both  in  San  Francisco  and  in  New  York  and  deter- 
mined that  at  the  time  this  section  was  adopted  there  was  in  force 
a  bulletin  dated  June  1,  1938,  entitled  "Standard  Couplings,"  but 
that  this  bulletin  has  been  replaced  by  Special  Interest  Bulletin 
No.  58,  dated  July,  1956.  The  original  regulation  of  1938  is  no 
longer  available,  so  far  as  I  have  been  able  to  determine  from  the 
National  Board  of  Fire  Underwriters.  Furthermore,  this  1938 
enactment  has  now  been  superseded  by  the  regulations  contained  in 
Special  Interest  Bulletin  No.  58. 

I  have  reviewed  the  provisions  of  this  special  bulletin  and 
find  that  insofar  as  the  inch  and  one-half  hose  coupling  is  concern- 
ed it  states  as  follows: 

"Minimum  Number  of  Coupling  Sizes,   Each  fire 
department,  if  it  has  not  done  so,  sTiould  check  the 
diameter  and  number  of  threads  of  every  coupling  in 
the  department,  and  reduce  them  to  the  following  stan- 
dards . 
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Number  of      Approximate  Outside 
Size          Threads  per     Diam.  of  Male  Thread 
Inches  Inch        in  Inches 

1-1/2  9  2" 

At  the  bottom  of  the  table  from  which  the  above  has  been 
extracted,  appears  the  following: 

"Additional  information  is  found  in  National 
Board  of  Fire  Underwriters  pamphlet  titled  National 
Standard  Screw  Threads  for  Fire  Hose  Couplings  and 
Fittings." 

An  examination  of  the  pamphlet  referred  to  above,  on  page 
5  thereof,  states  as  follows: 

"Even  though  interconnection  of  hose  is  essential 
in  mutual  aid  between  fire  departments  of  neighboring 
cities,  it  is  still  a  fact  that  some  cities  are  reluc- 
tant to  convert  their  hose  couplings  to  National  Stan- 
dard. Therefore,  where  the  municipalities'  fire  hose 
threads  differ,  it  is  recommended  that  the  fire 
apparatus  in  the  communities  affected  be  equipped  with 
suitable  adapters  in  order  to  facilitate  interchange 
of  all  fire  hose." 

Thus  the  private  agency  which  the  Legislature  has  estab- 
lished as  setting  the  standards  for  hose  couplings  recognizes  that 
the  use  of  adapters  is  a  proper  manner  for  a  municipality  to  comply 
with  their  standards. 

Therefore,  it  is  my  opinion,  and  you  are  so  advised,  that 
the  method  planned  by  your  department  of  using  removable  adapters 
for  the  purpose  of  converting  your  1-1/2  inch  hose  couplings  to  the 
requirements  referred  to  in  Sections  13025  and  13025.5  of  the  Health 
and  Safety  Code  is  a  substantial  compliance  with  the  State  law,  and 
that  once  you  have  supplied  all  of  your  equipment  with  these  remov- 
able adapters  you  will  be  satisfying  the  requirements  of  the  State 
Legislature  as  provided  in  the  two  sections  of  the  Health  and  Safety 
Code  referred  to  herein. 

Respectfully  submitted, 

DION  R.  HOLM 
To:   SAN  FRANCISCO  FIRE  City  Attorney 

DEPARTMENT 
Room  2,  City  Hall 
San  Francisco  2,  Calif. 

Attention:  William  F.  Murray 

Chief  of  Department. 
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SUBJECT:   ACTIVITY  RESTRICTIONS  OP  MEMBERS  OP  PIRE  DEPARTMENT 
WHILE  ON  SICK  LEAVE  OR  DISABILITY  LEAVE;  EFFECT  OF 
CHARTER  SECTION  172  ON  SUCH  RESTRICTIONS;  VALIDITY 
OF  SECTIONS  4315  AND  4316  OP  RULES  AND  REGULATIONS 
OP  PIRE  DEPARTMENT 

Dear  Sir: 

You  have  requested  an  opinion  on  the  validity  of 
Sections  4315  and  4316  of  the  Rules  and  Regulations  of  the  Fire 
Department  in  the  light  of  a  possible  conflict  with  Section  172 
of  the  Charter  of  the  City  and  County  of  San  Francisco. 

Sections  4315  and  4316  of  Article  No.  43,  "Sick  and 
Disability  Rule"  of  the  Rules  and  Regulations  covering  the  San 
Francisco  Fire  Department,  read  as  follows: 

"4315.   No  member  off  duty  on  disability  leave 
or  on  sick  leave  occasioned  by  illness  or  injury, 
-  shall  absent  himself  from  his  residence  or  place 
of  confinement  after  8:00  P.M.  except  by  permission 
of  the  Chief  of  Department." 

"4316.  Members  off  duty  on  disability  leave, 
or  on  sick  leave  occasioned  by  illness  or  injury, 
shall  not  be  permitted  to  leave  the  city  without 
having  obtained  the  consent  of  the  Board  of  Fire 
Commissioners  on  the  recommendation  of  the  Depart- 
ment Physician." 

OPINION 

Section  172  of  the  Charter  deals  exclusively  with  the 
subject  of  the  benefits  available  to  personnel  of  the  City  who 
are  injured  or  disabled  in  the  course  and  scope  of  their  employ- 
ment, the  application  of  the  Industrial  Acciaent  laws  of  the 
State  of  California  to  such  disabled  or  injured  personnel  and  the 
administration  of  such  benefits  and  compensation. 

There  is  nothing  in  Section  172  which  justifies  the 
inference  that  when  a  member  of  the  Fire  Department  comes  under 
the  provisions  of  Section  172  by  reason  of  injury  or  disability 
he  is  no  longer  subject  to  the  discipline  and  control  of  the 
Fire  Department  in  any  respect. 

It  is  elementary  that  personnel  of  the  Fire  Department 
do  not  cease  to  be  employees  thereof  simply  because  they  are  on 
disability  or  sick  leave.   Nor  are  such  personnel  wholly  exempt 
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from  the  rules  and  regulations  of  the  Fire  Department ,  reasonably 
applicable  to  them,  simply  because  they  are  not  engaged  in  the 
actual  performance  of  their  duties.  (See  163  A.L.R.  1358; 
Ward  v.  Keenan,  3  N.J.  298,  70  A.  2(3  77;  BallT"TT~The  Public 
Welfare  Department  of  City  and  County  of  San"  Francisco,  151 
Cal .  App.  2d  784. )  In  this  connection,  it  is  clear  that  a 
fireman  may  be  disciplined  for  violations  of  the  rules  and 
regulations  of  the  department  notwithstanding  that  the  viola- 
tions occur  both  during  on  duty  and  off  duty  hours.   (Hansen 
v.  Civil  Service  Board  of  Alameda,  147  Cal.  App.  2d  732, 
305  P .  2d  1012 . ) 

It  follows,  therefore,  that  members  of  the  Department 
on  sick  leave  or  disability  leave  are  subject  to  all  rules  and 
regulations  which  are  reasonably  applicable  to  them. 

The  rules  in  question  have  substantially  been  in 
effect  since  1929.   Similar  provisions  are  to  be  found  in  the 
rules  and  regulations  of  the  various  fire  departments  of  prac- 
tically every  major  city  in  the  country.  These  provisions 
relate  to  the  control  of  the  Fire  Department  over  its  personnel 
to  preclude  abuse  of  the  sick  or  disability  leave  privilege  in 
order  to  insure  that  a  maximum  force  of  able-bodied  men  are 
available  to  properly  discharge  the  vital  functions  of  the 
department. 

It  reasonably  serves  thatpurpose  to  require  personnel 
on  sick  or  disability  leave  to  remain  in  San  Francisco  so  that 
they  can  be  subject  to  such  surveillance  as  may  be  necessary 
in  order  to  determine  the  necessity  for  continuing,  terminating 
or  changing  their  sick  or  disability  leave  status.   Accordingly, 
such  surveillance  is  necessary  to  require  well  personnel  to 
return  to  active  duty  or  to  require  permanently  disabled  per- 
sonnel, when  so  qualified,  to  change  their  status  to  disability 
retirement  thereby  allowing  the  position  so  vacated  to  be  filled 
by  physically  qualified  personnel. 

You  are  therefore  advised  that  regulations  to  which 
you  referred  are  a  reasonable  and  valid  exercise  of  the  power  of 
the  Fire  Commissioners  to  insure  the  proper  discharge  of  the 
duties  of  the  department  by  preventing  abuse  of  the  sick  or 
disability  leave  privileges,  and  by  helping  to  maintain  the 
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able-bodied  strength  of  the  department  at  its  highest  practicable 
level.  You  are  further  advised  that  these  regulations  are  nowise 
in  conflict  with  Section  172  of  the  Charter. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   William  P.  Murray,  Chief 

San  Francisco  Fire  Department 
Room  2,  City  Hall 
San  Francisco  2 

cc:  Thomas  W.  McCarthy,  Secretary 
Fire  Commission 
Room  2,  City  Hall 

cc:   Members  of  Fire  Commission 


GPA/BJW 
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January  15,  1959 


SUBJECT:   LICENSING  OF  JOURNEYMAN  PLUMBERS  BY 

THE  CITY  AND  COUNTY  OP  SAN  FRANCISCO. 


Gentlemen: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows 

REQUEST 

"Senate  Bill  No.  379  repealed  Sections  800 
through  811  of  the  Health  and  Safety  Code.   Some  of 
these  sections  related  to  and  prescribed  the  method 
for  licensing  Journeyman  Plumbers. 

"Article  7  of  San  Francisco  Plumbing  and  Gas 
Appliance  Code,  specifically  Sections  709,  711*  712, 
713,  714,  715,  716,  718,  720  and  721  provide  for  the 
licensing  of  Journeyman  Plumbers. 

"Your  opinion  is  therefore  requested  on  the 
following:  May  the  City  and  County  of  San  Francisco 
regularly  continue  to  license  Journeyman  Plumbers  as 
provided  for  in  the  San  Francisco  Gas  and  Appliance 
Code?" 


OPINION 

As  a  preliminary,  I  refer  you  to  Opinion  No.  1187/  published 
August  9*  1957  and  Opinion  No.  1249  published  April  23,  1958,  rela- 
ting to  the  subject  of  contractors  licensed  by  the  Contractors 
State  License  Board  pursuant  to  Chapter  9,  Sections  7000  et  seq.,  of 
the  Business  and  Professions  Code  and  California  Administration 
Code,  Title  16,  Sections  732,  et  seq.,  wherein  in  effect  it  was 
stated:    .  .  .  the  state  law  has  fully  occupied  the  field  of 
regulation  of  .  .  .  contractors  to  the  exclusion  of  municipal 
regulations;  that  a  municipality  is  incompetent  to  regulate  in  this 
field,  and  a  city  may  not  impose  additional  licensing  requirements 
on  a  state  licensed  contractor. 


vides: 


Section  7053  of  the  Business  and  Professions  Code  also  pro- 

"This  chapter  does  not  apply  to  any  person  who 
engages  in  the  activities  herein  regulated,  as  an 
employee  with  wages  as  his  sole  compensation." 

-  thus  distinguishing  between  contractors  and  employees.   Those 
journeyman  plumbers  who  are  not  contractors  belonging  to  the  latter 
class  and  would  not,  therefore,  be  subject  to  the  Contractors' 
State  License  Law. 
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Prior  to  Its  repeal  In  1957*  the  regulation  of  plumbing  and 
plumbers  was  found  in  Chapter  4,  Sections  800-811  of  the  Health  and 
Safety  Code. 

By  the  terms  of  Section  800,  it  is  clear  that  the  state  had 
not  fully  occupied  this  field  and  that  cities  were  permitted  to 
license  journeyman  plumbers  and  to  regulate  plumbing  within  their 
borders : 

"The  provisions  of  this  chapter  shall  not  apply  to 
any  city  which  has  prescribed,  or  does  hereafter  prescribe, 
by  ordinance  its  own  system  for  the  licensing  of  plumbers 
and  the  regulation  of  plumbing  within  such  city  by  its 
health  or  building  departments." 

It  is  well  settled  that  an  ordinance  creating  an  examining 
board  for  the  examination  of  journeyman  plumbers  and  making  it  un- 
lawful for  any  such  persons  to  engage  in  the  plumbing  trade  without 
obtaining  a  certificate  of  competency,  is  a  valid  exercise  of  the 
police  power  in  the  interest  of  public  health,  if  the  state  has  not 
pre-empted  this  field.    (Ex  parte  Means,  31  C.A.2d  290;  Tacoma  v. 
Fox,  158  Wash.  325,  290  Pac.  1010;  137  A.L.R.  1066.) 

The  San  Francisco  Gas  and  Appliance  Code  derives  its  force 
not  from  the  Health  and  Safety  Code  but  from  Article  XI,  Section 
11,  which  provides: 

"Any  county,  city,  town, or  township  may  make  and 
enforce  within  its  limits  all  such  local,  police, 
sanitary  and  other  regulations  as  are  not  in  conflict 
with  general  laws." 

Therefore,  the  repeal  of  the  Health  and  Safety  Code  does 
not  affect  the  present  system  of  licensing  journeyman  plumbers  in 
this  city  as  the  existing  ordinances  affecting  journeyman  plumbers 
are  the  expression  of  a  valid  exercise  of  an  independent  power. 
(Ex  parte  Ackerman,  6  Cal.  App.  5.) 

In  conclusion  you  are  advised  that  the  licensing  and  exami- 
nation of  journeyman  plumbers,  not  licensed  as  contractors  by  the 
state,  may  be  continued  by  your  department. 

Respectfully  submitted, 

DION  R.  HOLM 
TO:  DEPARTMENT  OF  PUBLIC  WORKS  City  Attorney 

260  City  Hall 
San  Francisco  2,  California 

Attention:  Sherman  P.  Duckel, 
Director. 

PJD/JJT 
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BOARD  OP  SUPERVISORS 
235  City  Hall 
San  Francisco  2 


SUBJECT:  SURPLUS  PROPERTY,  RUSSIAN  HILL 
-  DISPOSITION  THEREOF. 


Gentlemen: 


This  will  acknowledge  receipt  of  your  letter  in  which  you  ask 
to  be  advised  of  your  rights  and  duties  in  connection  with  the  use  of 
certain  City-owned  property  on  Russian  Hill  as  follows: 

REQUEST 

"The  Russian  Hill  Improvement  Association  has  request- 
ed that  the  Board  initiate  hearings  on  the  Public  Utilities 
property  located  between  Larkin,  Bay,  Hyde  Streets  and 
Russian  Hill  Park  north  of  Chestnut  Street  under  Ordinance 
No.  7919  (Series  of  1939)  relating  to  procedures  covering 
the  transfer  of  property  from  one  City  department  to 
another. 

"The  Association  contends  that  generally  the  ordi- 
nance is  not  being  followed  by  the  departments  involved. 

"It  is  requested  that  you  advise  the  Board  as  to  its 
duties,  rights  and  powers  in  detail,  under  the  circum- 
stances. 

"A  copy  of  the  Association's  letter  is  attached  for 
your  information." 

OPINION 

I  have  spent  considerable  time  in  gathering  together  and  re- 
viewing all  the  available  data  on  the  history  of  the  matter  to  which 
you  refer  and  would  summarize  the  salient  facts  as  follows: 

(1)  On  May  16,  1958  the  Public  Utilities  Commission  in  its 
Resolution  No.  I8l4b  declared  as  surplus  that  certain  property  under 
the  jurisdiction  of  the  San  Francisco  Water  Department  "being  all  of 
Assessor's  Block  46,  bounded  by  Bay,  Hyde,  Francisco  and  Larkin 
Streets;  and  that  portion  of  Assessor's  Block  47  >  fronting  on  Hyde, 
Francisco  and  Larkin  Streets  and  extending  194.25  feet  at  right 
angles  southerly  from  Francisco  Street,  except  the  westerly  portion 
thereof,  having  a  150.00  foot  frontage  on  Francisco  Street  and  ex- 
tending southerly  194.25  feet." 

(2)  On  August  14  and  28,  1958  the  Recreation  and  Park  Com- 
mission held  public  hearings  on  the  question  of  whether  the  Recrea- 
tion and  Park  Commission  should  seek  the  transfer  to  it  of  the  above 
Water  Department  land  for  recreation  and  park  purposes. 
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(3)  On  September  25,  1958  the  Recreation  and  Park  Commission 
took  formal  action  to  effectuate  a  transfer  of  jurisdiction  of  the 
land  In  question  from  the  San  Francisco  Water  Department  to  the 
Recreation  and  Park  Department  and  in  this  connection  adopted  the 
following  resolution: 

"NOW,  THEREFORE,  BE  IT  RESOLVED,  that  this  Commission, 
as  the  first  step  in  the  municipal  code  procedure  for 
jurisdictional  transfer  of  City  property,  as  set  forth  in 
Ordinance  7919,  does  hereby  request  His  Honor,  the  Mayor, 
r...       .to  approve,  the  transfer  of  Jurisdiction-.^ rom  the  San  Fran- 
cisco Water  Department  to  the  Recreation  and  Park  Depart- 
ment of  the  surplus  Public  Utilities  Commission  property 
situated  between  Larkin,  Bay,  Hyde  Streets  and  Russian 
Hill  Park  north  of  Chestnut  Street." 

(4)  On  September  29,  1958,  Walter  A.  Haas,  as  president  of 
the  Recreation  and  Park  Commission,  addressed  a  request  to  the  Mayor 
asking  a  transfer  of  jurisdiction  of  the  above  referred  to  land  from 
the  San  Francisco  Water  Department  to  the  Recreation  and  Park  De- 
partment, under  Ordinance  No.  7919,  and  in  this  connection  stated: 

"The  Recreation  and  Park  Commission  wishes  to  acquire 
and  develop  for  playground  and  Park  purposes,  San  Francis- 
co Water  Department  land  which  the  Public  Utilities  Commis- 
sion has  declared  surplus,  located  between  Larkin,  Bay, 
Hyde  Streets  and  Russian  Hill  Park  north  of  Chestnut  .  .  . 

"As  the  first  step  in  the  Municipal  Code  procedure 
for  jurisdictional  transfers  of  city  property,  as  set 
forth  in  Ordinance  7919,  this  Commission  files  this  re- 
quest with  you  urging  your  favorable  consideration  and 
appropriate  action." 

(5)  In  October,  1958,  at  the  suggestion  of  the  Mayor,  the 
staffs  of  the  Public  Utilities  Commission,  the  Planning  Commission 
and  the  Recreation  and  Park  Commission  met  and  prepared  a  compromise 
plan  for  the  use  of  the  above  mentioned  site,  which  compromise  plan 
has  been  approved  by  the  Public  Utilities  Commission  but  has  not  been 
considered  as  yet  by  either  the  Planning  Commission  or  the  Recreation 
and  Park  Commission. 

The  following  data  was  also  obtained  and  is  listed  so  that  it 
will  be  known  it  was  considered  (but  not  viewed  as  material,  as  will 
hereafter  be  shown)  In  arriving  at  the  conclusion  reached: 

(a)   That  the  City  Planning  Commission  on  May  15,  1958 
considered  Zoning  Application  Z58.38  filed  by  the  Russian  Hill  Im- 
provement  Association,  to  change  the  classification  of  all  of  the 
property  in  question  from  second  residential  to  first  residential, 
which  application  has  since  been  kept  under  advisement. 
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(b)  That  the  Director  of  Property  on  August  20,  1958 
wrote  to  the  General  Manager  of  the  Recreation  and  Park  Department 
giving  him  the  historical  cost  of  the  property  in  question. 

(c)  That  the  Public  Utilities  Commission  on  September 
30,  1958  rescinded  its  previous  Resolution  No.  18,146  declaring  as 
surplus  certain  Water  Department  property. 

Ordinance  No.  791?  (Series  of  1939)  is  the  pertinent  ordi- 
nance herein  involved  ana  deals  with  the  procedure  by  which  real 
property  owned  by  the  City  and  County  of  San  Francisco  may  be  trans- 
ferred from  the  jurisdiction  of  one  department  to  the  jurisdiction  of 
another  department. 

The  first  two  sections  of  the  Ordinance  provide  as  follows: 

"Section  1.  Transfer  of  Real  Property,  Interdepart- 
mental. Whenever  any  real  property,  whether  improved  or 
unimproved,  belonging  to  the  City  and  County  of  San  Fran- 
cisco is  no  longer  used  advantageously  by  the  department 
under  whose  jurisdiction  it  is,  or  when  any  such  property 
can  be  more  advantageously  used  by  a  department  other  than 
the  department  under  whose  jurisdiction  it  is,  the  said 
real  property,  including  any  improvements  thereon,  may  be 
transferred  to  the  jurisdiction  of  such  department  which 
can  more  advantageously  use  the  same  and  for  the  purpose 
of  transferring  jurisdiction  of  said  real  property  the 
hereafter  proceedings  shall  be  had. 

"Section  2.   Transfer,  Request  to  Mayor  for.   The 
officer,  board  or  commission  in  charge  of  the  department 
which  desires  to  have  said  real  property  transferred  to 
it  shall  file  with  the  Mayor  a  request  in  writing  that 
said  transfer  shall  be  made,  which  said  request  shall 
contain  a  description  of  the  desired  property  and  state 
the  specific  purposes  for  which  said  property  is  to  be 
used  by  said  department.   Whenever  any  department  desir- 
ing to  have  said  property  transferred  to  it  is  under  the 
jurisdiction  of  the  Chief  Administrative  Officer,  the 
latter  shall  approve  said  request  for  said  transfer." 

It  will  be  noted  that  the  Recreation  and  Park  Commission  requested  a 
transfer  of  jurisdiction  of  the  land  in  question  under  the  provision 
of  this  ordinance.   The  request  made  to  the  Mayor  contains  the 
basic  requirements  of  Section  2  of  the  ordinance.  The  description 
of  the  property  called  for  by  the  ordinance  is  not  a  meets  and 
bounds  description,  but  simply  a  means  of  identifying  what  property 
it  is  that  is  sought  to  be  acquired  by  transfer.   This  requirement 
was  adequately  satisfied  by  Mr.  Haas'  reference  to  the  San  Francisco 
Water  Department  land  which  the  Public  Utilities  Commission  had  de- 
clared surplus,  located  between  Larkin,  Bay,  Hyde  Streets  and 
Russian  Hill  Park  north  of  Chestnut  Street.  The  fact  that  the  Public 
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Utilities  Commission  thereafter  rescinded  its  declaration  of  this 
property  as  "surplus"  land  is  immaterial,  as  it  is  not  a  prerequi- 
site to  the  Recreation  and  Park  Commission's  right  to  seek  to  have 
the  property  transferred  to  it  that  the  Public  Utilities  Commission 
have  previously,  or  at  all,  declared  the  property  "surplus." 

Section  3  of  the  Ordinance  provides  as  follows: 

"Section  3.  Director  of  Property,  Report  by.  Upon 
said  request  being  received  by  said  Mayor,  within  thirty 
days  he  shall  refer  the  same  to  the  Director  of  Property 
for  a  report  as  to  the  estimated  value  of  said  property 
and  the  character  of  the  Improvements  thereon  and  as  to 
whether,  in  the  opinion  of  said  Director  of  Property, 
the  same  can  be  advantageously  used  by  the  said  depart- 
ment desiring  the  same  transferred  for  the  purposes 
specified  in  said  request.  The  Director  of  Property 
shall  make  said  report  tc  the  Mayor  within  ten  (10)  days 
after  the  receipt  of  same." 

It  will  be  noted  that  under  this  Section  3,  the  Mayor  is  required  to 
refer  the  matter  to  the  Director  of  Property  for  a  report  as  to  the 
estimated  value  of  the  property  and  as  to  whether  in  the  opinion  of 
the  Director  of  Property  the  same  can  be  advantageously  used  by  the 
department  desiring  the  same  transferred  for  the  purposes  specified 
in  the  request. 

The  letter  written  by  the  Director  of  Property  to  the  General 
Manager  of  the  Recreation  and  Park  Commission  dated  August  20,  1958 
(written  before  the  requested  transfer  was  ever  made)  was  obviously 
not  the  request  called  for  under  the  ordinance  to  be  made  to  the 
Mayor  and  did  not  contain  in  it  all  of  the  data  the  report  to  the 
Mayor  should  contain.  So  far  as  I  have  been  able  to  ascertain,  no 
such  report  was  ever  sought  of  the  Director  of  Property  by  the  Mayor 
and  none  given.  It  would  appear  that  this  is  the  first  step  for  the 
Mayor  now  to  take  in  furtherance  of  the  provisions  of  this  ordinance. 

There  would  appear  to  be  no  authority  for  the  Mayor  to  re- 
quest the  staffs  of  the  various  departments  Involved  to  work  out  a 
compromise  plan  for  the  use  of  the  property  in  consideration,  so  long 
as  a  request  of  the  Recreation  and  Park  Commission  stands  for  trans- 
fer to  it  of  all  of  the  property  in  question. 

Section  6  of  the  Ordinance  reads  as  follows : 

"Section  6.  Transfer  without  Approval  of  Mayor  or 
Consent  of  Department.  If,  upon  receipt  of  the  report 
from  the  Director  of  Property,  the  Mayor  shall  be  of  the 
opinion  that  the  department  having  jurisdiction  over  the 
property  continues  to  have  advantageous  use  therefor,  or 
shall  be  of  the  opinion  that  the  property  cannot  be  more 
advantageously  used  by  a  department  other  than  the 
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department  having  jurisdiction,  or  should  the  department 
having  jurisdiction  refuse  or  neglect  to  consent  to  the 
requested  transfer,  or  should  there  be  a  concurrence  of 
such  Mayor's  opinion  and  departmental  refusal  or  neglect 
to  consent,  the  Mayor  shall  thereupon  transmit  his  report 
of  the  circumstances  to  the  Board  of  Supervisors,  to- 
gether with  the  request  for  transfer  and  the  report  of 
the  Director  of  Property  rendered  pursuant  to  the  pro- 
visions of  Section  3  of  this  ordinance.   Such  transmittal 
shall  be  made  by  the  Mayor  not  later  than  thirty  days 
after  his  receipt  of  said  report  made  by  the  Director  of 
Property, 

"Upon  receipt  of  said  transmittal  from  the  Mayor,  the 
Board  of  Supervisors  or  a  committee  thereof  shall  hold  a 
public  hearing  thereon,  at  which  all  interested  depart- 
ments and  individuals  shall  be  given  an  opportunity  to  be 
heard. 

"Subsequent  to  such  hearing,  should  the  Board  of  Su- 
pervisors find  that  the  department  having  jurisdiction  over 
such  property  no  longer  needs  or  has  advantageous  use 
therefor,  or  find  that  the  property  can  be  used  more  ad- 
vantageously by  the  department  requesting  transfer  thereof, 
said  Board  may,  by  resolution,  order  that  jurisdiction  of 
such  property  be  transferred  to  the  department  making  re- 
quest therefor. 

"Any  such  transfer  may  be  made  without  limit  or  for 
a  limited  period  to  be  expressed  in  said  resolution." 

This  Section  spells  out  the  authority  of  the  Board  of  Supervisors  or 
a  committee  thereof  to  hold  public  hearings  when  the  above  prelimi- 
nary steps  have  been  followed,  and  the  Mayor  or  department  holding 
the  property  does  not  consent  or  approve  of  the  transfer  of  the  pro- 
perty to  the  department  requesting  it. 

It  is  therefore  my  opinion  that  so  long  as  a  request  to  the 
Recreation  and  Park  Department  stands  for  a  transfer  to  it  of  all  of 
the  property  Involved,  the  Mayor  is  required  to  seek  and  obtain  a 
report  from  the  Director  of  Property  under  Section  3  of  the  above 
ordinance;  and  then  if  he  or  the  department  holding  the  property 
does  not  consent  or  approve  of  the  transfer  to  the  department  re- 
questing it,  the  Mayor  is  required  to  transmit  his  report  to  the 
Board  of  Supervisors,  together  with  the  request  for  transfer  and  the 
report  of  the  Director  of  Property  not  later  than  thirty  days  after 
receipt  of  the  report  from  the  Director  of  Property. 

It  is  not  until  this  procedure  is  followed,  under  the  ordi- 
nance, that  the  Board  of  Supervisors  is  empowered  to  hold  any  public 
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hearings,  as  the  ordinance  says: 

"Upon  receipt  of  said  transmittal  from  the  Mayor, 
the  Board  of  Supervisors,  or  a  committee  thereof  shall 
hold  a  public  hearing  thereon  at  which  all  interested 
departments  and  Individuals  shall  be  given  an  opportunity 
to  be  heard." 

I  trust  this  answers  your  inquiry  as  submitted. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


NSW 
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[Through  Chief  Administrative  Officer] 


ELLIS  D*  SOX,  M.D. 
Director  of  Public  Health 
Health  Center  Building 
San  Francisco  2,  California 


RE:   PROCEDURE  FOR  PAYMENT  BY  PENSIONERS 
FOR  CARE  IN  SAN  FRANCISCO  GENERAL 
HOSPITAL 

Dear  Doctor  Sox: 

This  is  in  reply  to  your  request  that  this  office 
review  Hospital  Order  No.  78  (Revised)  dated  December  18, 
1958,  entitled  "Procedure  for  Deductions  from  Patients  Who 
Are  Recipients  of  Retirement  and  Pension  Plans  for  Care 
Rendered  in  San  Francisco  General  Hospital"  in  order  to 
ascertain  whether  existing  legislation  permits  your  Depart- 
ment to  establish  the  procedures  outlined  or  whether  it  is 
necessary  to  initiate  legislative  authorization. 

It  is  our  opinion  no  legislation  is  necessary  to 
establish  this  program  for  the  reason  it  is  a  reasonable 
exercise  of  the  power  necessarily  to  be  implied  from  the 
obligation  to  administer  the  county  hospital  as  efficiently 
as  the  circumstances  permit,  either  from  a  custodial  stand- 
point or  from  a  fiscal  objective. 

Furthermore,  the  procedure  as  outlined  is  appropri- 
ate and  is  approved. 

Yours  truly, 


DION  R„  HOLM 
PJD/AOS  City  Attorney 


OPINION  NO.  1321 
January  27,  1959 

SUBJECT:   SUBMISSION  OF  PLANS  AND  SPECIFICATIONS  FOR  APPROVAL 
TO  THE  BUREAU  OF  FIRE  PREVENTION  AND  PUBLIC  SAFETY 
WHERE  COSTS  EXCEED  $1000,  POWER  TO  WAIVE  REQUIREMENTS 
AND  EFFECT  OF  RESCINDING  APPROVAL  OF  APPLICATION  FOR 
A  PERMIT. 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Question  has  arisen  as  to  the  interpretation  of 
the  language  contained  in  Sec.  304  (Issuance  of  Permits) 
of  the  San  Francisco  Building  Code,  Sec.  41  (Further 
Inspections  by  Bureau)  of  the  San  Francisco  Fire  Code 
and  Sec.  38  (Fire  Prevention)  of  the  Charter  of  the  City 
and  County  of  San  Francisco.   Therefore,  I  respectfully 
submit  the  following  questions  for  your  opinion  so  as 
to  clarify  the  procedure  of  this  department  and  those 
persons  making  application  for  building  permits. 

"Question  No.  1.   Does  the  language  contained  in  the 
above  mentioned  sections  make  it  mandatory  that  plans  and 
specifications  be  submitted  for  the  perusal  and  approval 
of  this  department  where  the  cost  of  the  work  to  be  done 
exceeds  one  thousand  dollars? 

"Question  No.  2.   Does  any  person  charged  with  the 
enforcement  of  any  provision  of  any  code  of  the  City  and 
County  of  San  Francisco  relative  to  the  design,  construc- 
tion, remodeling,  alteration  repairs,  maintenance,  use 
moving,  removal,  and  safety  features  of  buildings  and 
other  structures  within  the  City  and  County  have  the 
power  to  waive  the  requirements  of  the  above  mentioned 
sections  pertaining  to  the  submission  of  plans  and  speci- 
fications where  the  cost  of  the  work  to  be  done  exceeds 
one  thousand  dollars? 

"Question  No.  3.   In  the  case  of  applications  where 
the  cost  of  the  work  to  be  done  exceeds  one  thousand 
dollars: 

" (a)  Is  It  within  the  power  of  this  department 

to  withhold  an  approval  of  any  application? 

"(b)  Can  this  department  rescind  an  approval  of 
an  application  where  conditions  stipulated 
as  part  of  the  approval  have  not  been  com- 
plied with  by  the  applicant? 
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"(c)   If  possible,  would  the  rescinding  of  an 
approval  [see  (b)  above]  have  the  action 
of  causing  the  permit  issued  to  become 
null  and  void  so  as  to  require  the  issu- 
ance of  a  stop  work  order  by  the  Department 
of  Public  Works  and  or  any  of  its  sub- 
division Bureaus." 


OPINION 


Answer  to  Question  No.  1 

Yes,  it  is  mandatory  that  plans  and  specifications  be  sub- 
mitted to  the  Bureau  of  Fire  Prevention  and  Public  Safety  for 
approval  where  erection,  alteration  or  repairs  are  estimated  to 
exceed  $1,000  in  cost.    (Charter  §38;  Building  Code  §304;  Fire 
Code  §41.) 

Answer  to  Question  No.  2 

No,  there  is  no  provision  for  a  waiver  of  the  requirements 
that  the  Bureau  of  Fire  Prevention  and  Public  Safety  examine  and 
approve  plans  and  specifications  where  the  cost  of  the  erection, 
alteration  or  repairs  exceeds  $1,000. 

These  requirements  are  for  the  protection  of  the  public  and 
cannot  be  waived.   (Civ.  Code  §3513.) 

Answer  to  Question  No.  3(a) 

Yes.    (Charter  §38;  Building  Code  §304;  Fire  Code  §41.) 

Answer  to  Question  No.  3(b) 

No. 

I  find  no  provision  of  the  Charter  or  of  any  ordinance 
authorizing  the  Bureau  of  Fire  Prevention  and  Public  Safety  to 
rescind  an  approval  of  a  building  permit  application,  once  given. 
Nor  do  I  find  any  such  provision  authorizing  the  Bureau  of  Fire 
Prevention  and  Public  Safety  to  attach  conditions  to  an  approval. 
See  Charter,  §38;  Building  Code  §304,  Fire  Code  §4l.   The  Bureau 
has  only  the  powers  which  have  been  conferred  upon  it  by  the 
Charter  or  by  ordinance.   (Allan  v.  McKinley,  18  Cal.2d  697,  705.) 
The  cited  case  states:   "Commissions  have  only  such  powers  as  are 
conferred  upon  them."  The  same  rule  applies  to  a  bureau  within  a 
department  under  a  commission. 
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If  the  Bureau  needs  additional  powers ,  the  Board  of  Super- 
visors should  pass  an  ordinance  giving  them  to  the  Bureau.   (Char- 
ter §9.) 

If  the  Bureau,  after  approving  an  application,  finds  it  has 
erred  in  giving  the  approval,  it  should  notify  the  Superintendent 
of  Building  Inspection  thereof. 

With  reference  to  the  power  of  the  Superintendent  of  Build- 
ing Inspection  to  "suspend"  a  building  permit,  or  "stop  work"  on  a 
building  project,  Building  Code  §338  states: 

"When  work  under  any  permit  or  approval  has  been 
performed  contrary  to  the  approved  application  or  plans, 
or  in  violation  of  any  provisions  of  the  building  codes 
or  any  applicable  laws,  the  Superintendent  may  order  the 
work  stopped  and  suspend  the  permit." 

With  reference  to  the  powers  of  the  Bureau  of  Fire  Prevention 
and  Public  Safety,  Charter  §38  states : 

"...  The  bureau  shall  inspect  all  structures  and 
premises  to  determine  whether  or  not  compliance  is  being 
had  with  statutes  and  ordinances  relative  to  fire  pre- 
vention, fire  protection  and  fire-spread  control,  and  the 
protection  of  persons  and  property  from  fire.   It  shall 
enforce  said  statutes  and  ordinances  and  shall  report 
violations  to  departments  having  jurisdiction. 

"The  bureau  shall  examine  the  application,  plans 
and  specifications  for  the  erection,  and  for  alterations 
or  repairs  estimated  to  exceed  $1,000  in  cost,  of  any 
structure  or  premises  subject  to  the  statutes  and  ordi- 
nances referred  to  in  this  section.   The  bureau  shall  by 
written  report,  filed  with  the  superintendent  of  building 
inspection,  approve  such  plans  and  specifications,  or  re- 
port to  said  superintendent  the  particulars  wherein  non- 
compliance exists,  and  upon  modification  of  the  applica- 
tion, plans  and  specifications  to  comply  therewith,  the 
bureau  shall  inform  said  superintendent  of  its  approval. 
No  permit  for  alteration  or  repair  exceeding  $1,000  in 
cost,  or  for  erection,  shall  be  Issued  unless  said  approval 
is  given. 

"The  fire  commission,  relative  to  permits  subject  to 
issuance  or  revocation  by  the  chief  of  department,  shall, 
by  regulation,  prescribe  such  duties  of  the  bureau  of  fire 
prevention  as  it  shall  deem  appropriate.   Any  structure  or 
premises  wherein  there  exists  any  violation  of  statutes 
and  ordinances  referred  to  in  this  section,  or  which  is 
maintained  or  used  in  such  manner  as  to  endanger  persons 
or  property  by  hazard  of  fire,  explosion  or  panic  and  any 
structure  or  premises  hereafter  constructed,  altered  or 
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repaired  in  violation  of  said  statutes  and  ordinances 
is  hereby  declared  to  be  a  public  nuisance,  and  it  shall 
be  the  duty  of  the  bureau  to  prosecute  abatement  proceed- 
ings." 

The  section  does  not  authorize  the  Chief  of  the  Fire  Depart- 
ment or  the  Bureau  of  Fire  Protection  and  Public  Safety  to  revoke 
permits  issued  by  the  Superintendent  of  the  Bureau  of  Building 
Inspection.   Nor  does  any  ordinance. 

Answer  to  Question  No.  3(c) 

As  indicated  under  3(b),  above,  the  Bureau  of  Fire  Preven- 
tion and  Public  Safety  has  not  been  given  authority  to  rescind  an 
approval. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   SAN  FRANCISCO  FIRE  DEPARTMENT 
Room  2,  City  Hall 
San  Francisco  2 

Attention:  Mr.  Albert  E.  Hayes,  Chief, 
Division  of  Fire  Prevention 
and  Investigation. 


PRK/GEB 
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SUBJECT:   AUTHORITY  OP  BOARD  OP  SUPERVISORS  RE  OPENING  AND 
CLOSING  HOURS  OP  SAN  FRANCISCO  PLAYGROUNDS. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  inquiry  as  to 
whether  it  is  legally  within  the  power  of  the  Board  of  Supervis- 
ors to  require  all  playgrounds  operated  by  the  School  Department 
and  the  Recreation  and  Park  Department  to  be  kept  open  every  day 
of  the  year  at  least  between  the  hours  of  8:00  a.m.  and  5: 00  p.m. 

OPINION 

The  City  and  County  of  San  Francisco  and  the  San  Fran- 
cisco Unified  School  District  are  two  distinct  legal  entities, 
and  insofar  as  the  conduct  and  operation  of  the  school  system  in 
San  Francisco  is  concerned  (which  would  include  school  playgrounds) 
it  is  under  the  jurisdiction  and  control  of  the  Board  of  Education 
and  not  the  Board  of  Supervisors . 

Esberg  v.  Badaracco  (1927)* 
202  Cal.  110; 

Lansing  v.  Board  of  Education  (1935)* 
7  Cal.  App.  2d  210. 

Hence  the  Board  of  Supervisors  would  have  no  authority  to 
require  or  direct  the  hours  that  school  playgrounds  should  be  kept 
open  by  the  Board  of  Education. 

Playgrounds  in  San  Francisco  in  general  (exclusive  of 
school  playgrounds)  are  under  the  jurisdiction  and  control  of  the 
Recreation  and  Park  Commission  of  the  City  and  County  of  San  Fran- 
cisco.  In  this  connection  Section  42  of  the  Charter  expressly  pro- 
vides that: 

"The  recreation  and  park  commission  shall  have 
the  complete  and  exclusive  control,  management  and 
direction  of  .  .  .  playgrounds  ..."   (Underscor- 
ing ours . ) 

In  view  of  the  complete  and  exclusive  control,  management 
and  direction  of  playgrounds  that  the  Charter  has  vested  in  the 
Recreation  and  Park  Commission,  the  Board  of  Supervisors  would  have 
no  authority  to  require  or  direct  the  hours  that  such  playgrounds 
should  be  kept  open. 
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You  are  therefore  advised  that  the  Board  of  Supervisors 
cannot  legally  direct  the  days  or  hours  of  the  day  that  the  play- 
grounds operated  by  either  the  Board  of  Education  or  the  Recrea- 
tion and  Park  Commission  must  be  kept  open. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Board  of  Supervisors 
235  City  Hall 

San  Francisco  2,    California 
Attn:   Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 


NSW/TJB 
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OPINION  NO.   3.3214. 
February  3,  1959 

SUBJECT:   PIRL  DEPARTMENT:   VACATION  RIGHTS  OP  FIREMAN  WHO  IS 
ON  DISABILITY"  LEAVE.   SUPPLEMENT  TO  OPINION  NO.  1109 

Dear  Sir: 

Your  request   for  an  opinion  of  this   office  is   as   follows: 

REQUEST 

'■'This  department  is  faced  with  the  need  for 
an  interpretation  on  the  following  problem: 

"Can  a  member  of  the  depsrtment  off  duty  on 
disability  leave  which  is  continuous  from  one  year's 
end  into  the  next,  and  who  has  not  been  given  his 
earned  vacation  during  the  concluding  year  because 
of  his  D/P  status,  be  removed  from  this  disability 
role,  placed  on  vacation  prior  to  the  year's  end, 
and  then  be  restored  to  the  disability  role  in 
order  that  the  earned  vacation  not  be  forfeited? 

"Your  Opinion  No.  1109  of  August  31,  1956 
would  seem  to  answer  the  question  posed  when  gen- 
erally applied.  However,  because  of  our  joint  pay 
roll  responsibility  with  the  Retirement  Board  and  the 
necessity  for  agreed  concurrent  keeping  of  the  rolls, 
a  specific  opinion  whereby  the  bookkeeping  details 
could  be  established  properly,  is  respectfully 
requested." 

OPINION 

The  pertinent  portion  of  Section  172  of  the  City  Charter 
from  which  firemen  conditionally  derive  a  right  to  twelve  months  of 
full  pay  for  a  service-connected  disability,  reads  as  follows* 

"W'henever  any  member  of  the  fire  or  police 
department,  as  defined  in  Sections  169,  171. 1.1 
and  168.1.1,  respectively,  is  incapacitated  for 
the  performance  of  his  duties  by  reason  of  any 
bodily  injury  received  in  or  illness  caused  by  the 
performance  of  his  duty,  as  determined  by  the 
retirement  board,  he  shall  become  entitled,  regard- 
less of  his  period  of  service  with  the  city  and 
county,  to  disability  benefits  equal  to  and  in 
lieu  of  his  salary  as  fixed  by  the  charter,  while 
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so  disabled,  for  a  period  or  periods  not  exceed- 
ing twelve  months  in  the  aggregate,  with  respect 
to  any  one  injury  or  illnessT^ 

The  underlined  portion  of  the  above  clearly  authorizes  a 
splitting  up  of  the  twelve  months  of  disability  leave  with  pay  into 
more  than  one  period,  provided  it  is  related  to  one  and  the  same 
service-connected  injury  or  illness. 

You  are,  therefore,  advised  that  ifc  is  permissible  for 
the  Retirement  Board  to  remove  temporarily  a  fireman  rightfully 
entitled  to  an  aggregate  of  one-year  disability  leave  with  pay, 
from  such  payroll,  to  permit  his  use  of  earned  vacation  time  with 
your  department  during  said  period,  and  then  at  the  conclusion  of 
said  vacation  time  restore  him  to  disability  leave  with  full  pay 
until  the  total  of  such  leave  aggregates  twelve  months  0 

Respectfully  submit  tod, 


DION  R.  HOLM 
City  Attorney 


To:  William  P.  Murray 
Chief  of  "Department 
Ft.ze   Bop^'?  Jiaent 
Rosm  2,  City  Hall 
San  Francisco,  California 
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OPINION  NO.  1325 
February  17,  1959 


SUBJECT:  RUPERT  NELSON  BEQUEST  •.  USE  OP  FUNDS  FROM  SAID 
BEQUEST  FOR  GIVING  EXHIBIT  BY  DE  YOUNG  MUSEUM 
OF  SCANDINAVIAN  ARTS  AND  CRAFTS 

Gentlemen: 

I   am  in  receipt  of  your  request  for  an  opinion,    as  follows: 

REQUEST 

"On  October  2-1951,  the  late  Rupert  Nelson  left  part 
of  his  estate  to  the  Art  Commission  for  the  following 
purpose : 

'I  give  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal 
and  wheresoever  situate,  to  the  SAN  FRANCISCO 
ART  COMMISSION,  City  Hall,  Civic  Center,  San 
Francisco,  California,  free  and  clear  of  any 
trust,  express  or  implied,  and  request,  but  do 
not  direct,  that  said  sum  and  property  be  used 
for  the  sponsoring  of  Scandinavian  art  and 
exhibits  or  acquiring  Scandinavian  homecraft 
arts  and  crafts  for  exhibit  purposes'. 

"Approximately  two-thirds  of  this  money  has  been 
expended  to  present  to  the  San  Francisco  Museum  and  the 
California  Palace  of  Honor  Museum,  works  of  art.  The 
balance  of  this  estate,  $2,412.47,  which  this  Commission 
has  earmarked  for  the  H.  M.  DeYoung  Memorial  Museum,  is 
still  in  the  City  Treasury. 

"Dr.  Walter  Heil,  Director  of  the  De  Young  Museum, 
has  asked  if  this  money  could  be  spent  by  giving  an 
exhibit  by  the  De  Young  Museum  of  Scandanavian  Arts  and 
Crafts. 

"Please  refer  to  your  opinion  No.  865,  dated  July  15, 
1954,  on  page  2,  -  Can  this  opinion  be  interpreted  to  the 
effect  that  such  an  exhibit,  sponsored  by  the  Art  Commis- 
sion and  the  De  Young  Museum,  could  be  presented  by  the 
Board  of  Trustees  of  the  De  Young  Museum." 

OPINION 

It  is  my  opinion  that  such  an  exhibit  of  Scandinavian  Arts 
and  Crafts  sponsored  by  the  Art  Commission  and  the  DeYoung  Museum 
may  be  presented  by  the  Board  of  Trustees  of  the  DeYoung  Museum. 
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Such  an  exhibit  will  clearly  come  within  the  provision  of 
the  last  will  and  testament  of  the  late  Rupert  Nelson  quoted  in  your 
letter  and  referred  to  by  the  Board  of  Supervisors  in  its  Resolution 
No.  11737  (Series  of  1939),  adopted  November  13,  1951,  when  it 
accepted  the  Nelson  bequest.  There  is  no  doubt  that  such  exhibit 
would  be  for  a  public  purpose,  for  the  benefit  from  such  an  exhibit 
or  display  would  accrue  to  the  general  public  in  the  manner  and  form 
consistent  with  the  express  wishes  and  desires  of  the  donor. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Art  Commission 

100  Larkin  Street 

San  Francisco  2,  California 

Attention:  Mr.  Joseph  H.  Dyer,  Jr. 
Executive  Secretary 


SEY/GEB 
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SEE   OPINION   79-5 

OPINION  NO.  1326 

February  17,  1959 

SUBJECT:   INSURANCE  FOR  MUNICIPAL  RAILWAY  PLATFORM  EMPLOYEES  WHERE 
LOSS  RESULTS  FROM  ATTACKS  OR  HOLDUPS. 

Dear  Sir: 

You  have  requested  an  opinion  as  follows : 

REQUEST 

"On  December  9,    1958  representatives  of  the  Carmen's 
Union,  A.F.L.  Local  #1330  appeared  before  the  Public 
Utilities  Commission  meeting  and  asked  that  something  be 
done  to  combat  hoodlumism  relative  to  attacks  on  platform 
personnel ,  to  remunerate  platform  employees  for  the  loss 
of  personal  effects  and  damage  to  clothing  from  attacks 
or  holdups;  and  also,  that  platform  personnel  be  paid  for 
the  first  seven  days  of  injury  or  hospitalization  result- 
ing from  such  attacks  or  holdups  which,  at  the  present 
time,  are  treated  as  industrial  accidents. 

"I  am  enclosing  a  copy  of  the  December  19th  report 
of  Mr.  C.  D.  Miller,  General  Manager,  Municipal  Railway 
made  pursuant  to  the  request  of  the  Carmen's  Union. 

"Your  particular  attention  is  directed  to  the  follow- 
ing paragraph  which  appears  on  page  3  of  Mr.  Miller's  report. 

'Also  at  this  meeting,  Commissioner  Del  Carlo  requested 
that  the  Railway  investigate  the  possibility  of  insurance 
for  platform  employees.  Mr.  L.  F.  Carroll,  our  insurance 
broker,  advised  me  that  our  fare  collecting  personnel 
could  be  insured  for  personal  loss  in  the  case  of  robbery. 
He  defined  robbery  as  violence  or  a  threat  of  violence. 
Petty  theft  is  not  Included  nor  is  personal  property, 
only  the  loss  of  money.  The  rates  quoted  are  fifty  cents 
(50^)  per  man  per  year  for  2,000  men  and  insures  the  loss 
up  to  $50.  This  would  make  the  annual  premium  amount  to 
One  Thousand  Dollars.  The  second  quote,  insuring  up  to 
$100.  loss  for  2,000  men  would  be  at  the  rate  of  $1.00 
per  man,  making  an  annual  premium  of  Two  Thousand  Dollars.' 

"I  would  appreciate  it  if  you  would  advise  me  and  the 
Public  Utilities  Commission  if  it  is  legally  possible  for  the 
Municipal  Railway  to  insure  platform  employees  against  personal 
loss  as  defined  in  Mr.  Miller's  report  and  further  if  it  is 
legally  possible  to  insure  platform  employees  for  the  loss  of 
personal  chattels,  such  as  wristwatches,  jewelry,  etc." 
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OPINION 


According  to  the  Information  received,  your  request  raises 
questions  both  as  to  the  legality  of  providing  payment  for  the  first 
seven  days  of  injury  or  hospitalization  resulting  from  attacks  on 
Municipal  Railway  platform  personnel,  and  of  remuneration  to  such 
employees  for  loss  of,  or  damage  to,  personal  effects  caused  by  such 
attacks.  You  suggest  the  possibility  of  achieving  these  purposes  by 
providing  insurance  at  the  cost  of  the  City  and  County  of  San 
Francisco. 

Opinion  No.  IO96  (July  16,  1956)  of  this  office  considered 
a  similar  question.   On  that  occasion  the  issue  presented  was  whether 
the  City  could  provide  insurance  to  supplement  benefits  of  the  Work- 
men's Compensation  Act  which  were  determined  to  be  available  to  Public 
Utilities  Commissioners  for  injuries  arising  out  of  and  in  the  course 
of  their  employment.   It  was  then  concluded,  by  reason  of  provisions 
in  the  Charter,  that  providing  insurance  as  an  additional  protection 
to  the  Commissioners  would  constitute  additional  compensation  in  excess 
of  that  allowed  in  the  Charter.  The  pertinent  portion  of  Opinion 
No.  IO96  reads  as  follows: 

"'3.   What  other  protection  in  the  form  of  insurance 
or  otherwise,  could  be  legally  provided  by  the 
City  and  County  to  compensate  Commissioners 
who  may  be  so  injured? ' 

"In  reply  to  your  third  question,  I  have  carefully  con- 
sidered the  various  possibilities  of  providing  additional 
compensation  and  the  procedure  whereby  same  could  be  accom- 
plished.  I  have  concluded  that  under  its  power  as  a  chartered 
municipality,  the  City  and  County  could  validly  provide  its 
officers  with  protection  in  addition  to  that  afforded  under 
the  Workmen's  Compensation  Act,  since  the  provision  of  in- 
surance has  been  held  to  be  a  proper  public  purpose  when  it 
has  been  determined  that  the  furnishing  of  such  benefits 
serves  a  public  interest,  such  as  the  encouragement  of  com- 
petent people  to  assume  the  risks  and  responsibilities  of 
office.   People  v.  Standard  Accident  Insurance  Co.,  42  Cal. 
App.  2d  409  (public  liability  insurance  for  public  employees). 
It  has  also  been  held  that  the  provision  of  such  benefits  is 
a  municipal  affair  within  the  legislative  competence  of  a 
chartered  city.   See  Richards  v.  Wheeler,  10  Cal.  App.  2d 
108,  111.  While  the  Richards  case  and  Fessier  v.  Campbell, 
2  Cal.  2d  638,  held  that  under  the  charter  of  the  City  of 
Stockton  such  benefits  could  not  be  provided  without  ex- 
press charter  authorization,  the  later  Supreme  Court  case 
of  West  Coast  Advertising  Co.  v.  San  Francisco,  14  Cal.  2d 
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516  at  522,  held  that  the  San  Francisco  charter,  unlike 
the  Stockton  charter,  is  not  a  grant  of  powers,  but 
only  a  limitation  thereon. 

"However,  I  am  compelled  to  the  opinion  that  there 
is  an  express  charter  restriction  against  the  payment  to 
members  of  the  Public  Utilities  Commission  of  any  com- 
pensation over  and  above  the  $100.  per  month  which  they 
receive  under  Charter  Section  120.   Section  150  of  the 
Charter  provides  in  part: 

•The  salary,  wage  or  other  compensation 
fixed  for  each  officer  and  employee  in,  or 
as  provided  by  this  charter,  shall  be  in  full 
compensation  for  all  services  rendered,  .  .  .  ' 

Since  Section  120  of  the  Charter  provides  that  the  'com- 
pensation1 of  commissioners  shall  be  $100.  per  month  there 
can  be  no  compensation  in  addition  thereto. 

"Under  California  law,  the  authority  for  the  payment  of 
disability  benefits  as  well  as  pensions  to  public  employees 
is  that  such  payment  is  in  effect  additional  compensation 
for  services  rendered.  Richards  v.  Wheeler,  supra,  10  Cal. 
App.  2d  at  112.   In  view  of  the  provisions  of  the  San  Fran- 
cisco charter  now  existing,  any  payments  in  addition  to 
Workmen's  Compensation  benefits  would  constitute  an  addi- 
tional compensation  which  could  only  be  given  under  a 
charter  amendment,  proposed  in  the  discretion  of  the  Board 
of  Supervisors  and  approved  by  the  electorate. 

"The  past  opinions  of  this  office  have  consistently 
held  additional  benefits  of  a  monetary  value  to  constitute 
'compensation';  when  maximum  compensation  is  already  paid, 
as  is  the  case  in  this  situation,  no  further  compensation 
is  then  possible.   Opinion  No.  761,  December  21,  1953 
(uniforms  for  police  officers  held  to  be  forbidden  as  addi- 
tional compensation);  Opinion  No.  223,  August  3,  1950, 
(same  result  as  to  payment  of  parking  fees  for  members  of 
Board  of  Education).   Also  see  Opinion  No.  620,  October 
20,  1952, (invalidity  of  payment  of  salary  to  employees 
performing  jury  duty) . 

"It  is  noteworthy  that  full  pay  for  City  employees 
on  jury  service  (Charter  Section  150),  after  the  latter 
of  the  above  opinions,  was  granted  by  charter  amendment. 
It  is  also  significant  that  Section  172  of  the  charter, 
which  provides  for  Retirement  Board  administration  of 
Workmen's  Compensation  benefits,  was  expressly  amended 
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in  1952  to  add  the  third  paragraph  thereof,  in  which 
additional  disability  benefits,  i.e.,  disability  leaves, 
were  provided  for  members  of  the  Fire  and  Police  Depart- 
ments. The  fact  that  additional  compensation,  and  par- 
ticularly additional  disability  benefits,  have  consis- 
tently been  granted  only  upon  charter  amendment,  is 
persuasive.   It  is  thus  my  opinion  that  any  grant  of 
benefits  additional  to  those  available  to  members  of 
the  Public  Utilities  Commission  under  the  Workmen's 
Compensation  Act  must  be  by  charter  amendment,  in  the 
discretion  of  the  Board  of  Supervisors  and  the  people." 

As  stated  in  the  above  quotation,  any  additional  benefits 
of  a  monetary  value  constitute  "compensation"  which  is  precluded  under 
Section  150  of  the  Charter  in  those  cases  where  the  fixed  rate  of 
compensation  is  already  paid. 

The  provision  by  the  City  of  benefits  in  the  form  of  pay- 
ments supplementing  Workmen's  Compensation  by  reason  of  injuries 
arising  out  of  and  in  the  course  of  employment,  or  in  remuneration 
for  personal  property  of  the  employee  which  is  lost  or  damaged,  would 
be  in  violation  of  Charter  Section  150.   Payments  made  by  the  City 
in  the  form  of  furnishing  insurance  premiums  for  the  same  purposes 
would  be  subject  to  the  same  legal  objection. 

In  the  case  of  Municipal  Railway  platform  employees,  their 
compensation  is  fixed  pursuant  to  Section  151.3  of  the  Charter,  as 
amended  in  1957 ,   which  prescribes  a  stated  rate  of  pay  for  the  fiscal 
year  1958-1959  and  which,  for  each  of  the  following  years,  prescribes 
a  method  whereby  the  Board  of  Supervisors  shall  fix  a  rate  schedule 
for  each  classification  of  platform  employees  and  coach  and  bus 
operators  so  as  not  to  be  in  excess  of  the  average  of  the  two  highest 
wage  schedules  certified  by  the  Civil  Service  Commission  for  each 
such  classification,  as  determined  by  it  pursuant  to  a  method  set 
forth  in  that  section. 

When  the  Board  of  Supervisors  has  fixed  as  the  rates  of 
compensation  the  amount  set  for  the  fiscal  year  1958-1959,  or  pur- 
suant to  formula  for  ensuing  fiscal  years,  then,  as  provided  in 
Section  150  of  the  Charter:   "The  salary,  wage  or  other  compensation 
fixed  for  each  officer  and  employee  in,  or  as  provided  by  this 
charter,  should  be  in  full  compensation  for  all  services  rendered...' 

The  conclusion  which  must  necessarily  be  drawn  is  that  no 
other  compensation  is  permitted  under  the  Charter  and  that  the 
additional  benefits  which  are  the  subject  of  your  request  may  be 
provided  only  by  charter  amendment.   See  also  Opinion  No.  1259  of 
this  office  (uniforms  for  library  watchmen),  May  22,  1953. 

You  are  advised  as  herein  stated. 

Respectfully  submitted, 

To:  Mr.  Robert  C.  Kirkwood 

Manager  of  Utilities  ___..  _  „._,„ 
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February  18,  1959 


Mr.  Eugene  J.  Riordan,  Director 
Redevelopment  Agency  of  the 

City  and  County  of  San  Francisco 
512  Golden  Gate  Avenue 
San  Francisco  2,  California 

Subject:   Redevelopment  Agency:   Sale'of  Property  to  Non- 
profit Institution  Without  Competitive  Bidding 

Dear  Mr.  Riordan: 

This  will  acknowledge  receipt  of  your  recent  memorandum 
enclosing  a  copy  of  a  letter  from  Mr.  Arno  Q.  Weniger,  Pastor 
of  the  Hamilton  Square  Baptist  Church,  regarding  the  possibility 
of  the  Church'  s  buying  property  adjacent  to  it  in  the  Western 
Addition  Redevelopment  Project  before  such  property  is  put  on 
the  open  market,  without  competitive  bidding,  and  requesting  an 
opinion  thereon.   Mr.  VJeniger*  s  letter  reads  as  follows: 

"The  Hamilton  Square  Baptist  Church  located  at  the 
corner  of  Geary  and  Franklin  Streets,  faces  a  serious 
problem  regarding  parking  and  further  expansion  of  its 
work.  We  would  like  to  know  if  it  would  be  possible  for 
us  to  legally  acquire  land  adjacent  to  our  site,  within 
the  block  before  that  is  put  onto  the  open  market  for 
bidding. 

"Being  a  non-profit  organization  and  facing  a  very 
serious  problem  with  the  San  Francisco  Conservative  Baptist 
Theological  Seminary  meeting  in  our  quarters,  we  must  look 
to  the  future  and  acquire  land  for  parking  and  for  expansion 
of  the  work  as  it  relates  to  the  seminary  as  well  as  the 
church.  We  could  not  afford  to  lose  property  adjacent  to 
us  by  following  the  process  of  open  bidding.  We  are  there- 
fore asking  you  for  a  ruling  as  to  whetner  we  may  acquire 
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it   legally  while  you   still  possess  i^e   land   and  hold  title 
to   i-;,   before  you  put  i  t    on   Um   open  marketi 
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Part  3,    Chapter  6,    Sec.    3  of  the  Manual  of  Policies 
and  Requirements   for  Local  Public  Agencies,    issued  by  the  Hous- 
ing  and  Home  Finance  Agency,    reads  in  part   as  follows: 

"Non-profit   institutional  use  includes   any  land   to 
be  redeveloped  by   a  non-profit   scientific,    educational, 
religious,    public -health,    pub lie -we If are,    charitable, 
hospital,    eleemosynary,    or   similar  institution,   corpo- 
ration,   organization,    or  association  which  has  been  held 
exempt   from  Federal  taxation  under  the   Internal  Revenue 
Code,    for   such  institutional  uses   as  hospitals,    churches, 
libraries,    schools,    and   playgrounds. 

"With  respect  to  project  land   to  be  made   available 
for  a  public  or  non-profit  institutional  use,  the  HHFA 
will   require,    prior  to   concurring  in  the  obligating  of 
loan  funds   for  lancl   acquisition  or  paying   any  grant   funds 
under  a   contract   for  a  capital  grans   only,    evidence  of  a 
commitment   from  the   redeveloper   to   acquire    such  land   at   a 
price   and   upon  and    subject   to   terms   and   conditions  which 
shall  have  been  concurred   in  by  HHFA  before   the    contract 
for  the   disposition  of  the   land   is   executed  by   the  Local 
Public  Agency.      If  assurance   respecting  public   or  non- 
profit  institutional   redevelopment   of  land   is    considered 
by  HHFA  to  b e  of  critical  Importance  to    the  project,    such 
commitments  may  be   required   prior  to  the   issuance   of  loan 
and  grant   allocations  for   the   project."      (Emphasis  that 
of  Housing  &  Home  Finance  Agency. ) 

Inasmuch  as t he  Federal  Government  has  already  con- 
curred  in  the   obligating  of  loan  funds   for  land    acquisition   in 
the  Western  Addition,    and    a  loan   and  grant   contract  betwaen  the 
Agency  and    the  Federal  Government  providing   for   allocations  for 
the  project  was  entered   into    several  years  ago,    it  would   appear 
that  under  the  Federal   regulations   the   time  has   elapsed  wherein 
the  Agency  may  enter  into   a  contract  with  a  non-profit    insti- 
tution  for  land   disposition  providing   for  a  sale   of  land  with- 
out  competitive  bidding,    unless  the  Federal  Government,    on 
request,   would  be  willing  to  w aive  the   requirements   above   enumer- 
ated. 
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I   might  add   that,    If  the  Federal  Government   should 
waive  the    requirements  and   authorize   such  a   sale,    its  regula- 
tions would  require   the   Hamilton  Square  Baptist  Church  to  pay 
the   appraised   re-use  value  for  the   land    as   commercial  property. 

In  addition,    the   Church  could  only  use   or  develop 
the   land   in   a  manner  permitted   in  the  Redevelopment  Plan  for 
the  Western  Addition  which,    in  this  instance,    is  General  Commer- 
cial. 

Yours  truly, 


DION  R.   HOLM 
City  Attorney 
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SUBJECT:   ACQUISITION  OF  FRIVATE  PROPERTY  IN  SAN  FRANCISCO  BY 
JEFFERSON  ELEMENTARY  SCHOOL  DISTRICT 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
in  connection  with  the  State  Allocation  Board's  authority  for  release 
of  funds  for  the  purchase  of  property  by  the  Jefferson  Elementary 
School  District  consisting  of  O.I9  acres  within  the  City  and  County  of 
San  Francisco,  located  at  the  corner  of  Hanover  and  Lowell  Streets 
where  the  county  line  intersects  certain  property. 

Six  parcels  of  land  are  involved,  being  in  San  Francisco 
and  San  Mateo  Counties  as  follows: 

1.  Parcel  No.  12  is  wholly  in  San  Francisco  County. 

2.  Parcel  No.  11  is  approximately  93$  in  San  Francisco 
and  7$  in  San  Mateo  County. 

3.  Parcel  No.  10  is  approximately  k2%   in  San  Francisco 
and  58%  in  San  Mateo  County. 

4.  Parcel  No.  13  is  approximately  33$  in  San  Francisco 
and  67$  in  San  Mateo  County. 

5.  Parcel  No.  14  is  approximately  23$  in  San  Francisco 
and  77$  in  San  Mateo  County. 

6.  Parcel  No.  15  is  approximately  13$  in  San  Francisco 
and  87$  in  San  Mateo  County. 

It  will  be  thus  noted  that  four  of  the  parcels  involved  have 
considerably  more  area  in  San  Mateo  County  than  they  do  in  San 
Francisco  County. 

You  ask  my  opinion  as  to  the  legality  of  any  official 
position  which  might  be  taken  by  the  Board  of  Supervisors  in  opposi- 
tion to  the  acquisition  of  such  land  by  the  Jefferson  Elementary  School 
District,  where  such  acquisition  would  not  require  the  vacation  of  any 
streets  within  the  City  and  County  of  San  Francisco. 

OPINION 

I  have  been  informed  that  all  of  the  above  parcels  in 
questinn  are  being  acquired  by  private  negotiations  between  the 
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Jefferson  Elementary  School  District  and  the  individual  property 
owners.   In  this  connection,  my  information  is  that  the  individual 
parcels  either  have  already  been  acquired  or  all  arrangements  for  the 
acquisition  thereof  have  been  agreed  upon  and  the  papers  and  money 
therefor  are  presently  in  escrow. 

This  being  the  case,  and  no  vacation  of  any  streets  within 
the  City  and  County  of  San  Francisco  being  involved,  there  is  nothing 
that  the  Board  of  Supervisors  of  San  Francisco  legally  can  do  to 
prevent  or  forestall  the  acquisition  of  the  private  property  in 
question  by  negotiations  between  the  private  property  owners  thereof 
and  the  Jefferson  Elementary  School  District. 

You  are  thus  advised  in  connection  with  your  inquiry  as 
submitted. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   MR.  ROBERT  J.  DOLAN 
Clerk  of  the  Board 
Board  of  Supervisors 
City  Hall 
San  Francisco  2 
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FEBRUARY  18,  1959 


SUBJECTS:   (l)   EMPLOYEES,  MUNICIPAL,  IMMUNITY  AGAINST  DISCIPLINARY 
ACTION  BY  CITY,  DOES  NOT  ARISE  OUT  OP  TESTIMONY  OP 
EMPLOYEE  BEFORE  LEGISLATIVE  COMMITTEE. 

(2)  CLERKS  OF  THE  COURT,  APPOINTMENTS  AND  RECEIPT  OF 
FEES  AS  RECEIVERS,  COMMISSIONERS,  APPRAISERS  AND 
REFEREES. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Some  four  months  ago,  we  took  disciplinary  action 
against  two  employees  who  gave  testimony  before  a  State 
Legislative  committee.   Subsequently  we  learned  from  a 
representative  of  the  committee  that  there  was  a  serious 
question,  in  view  of  Government  Code  Section  9^10,  whether 
the  disciplinary  action  taken  by  us  was  proper  or  legal. 

"Government  Code  Section  9410  states:  'A  person 
sworn  and  examined  before  the  Senate  or  Assembly,  or  any 
committee,  cannot  be  held  to  answer  criminally  or  be 
subject  to  any  penalty  or  forfeiture  for  any  fact  or  act 
touching  which  he  is  required  to  testify.   Any  statement 
made  or  paper  produced  by  such  witness  is  not  competent 
evidence  in  any  criminal  proceeding  against  the  witness. 
The  witness  cannot  refuse  to  testify  to  any  fact  or  to 
produce  any  paper  touching  which  he  is  examined  for  the 
reason  that  his  testimony  or  the  production  of  the  paper 
may  tend  to  disgrace  him  or  render  him  infamous.   Noth- 
ing in  this  section  exempts  any  witness  from  prosecution 
and  punishment  for  perjury  committed  by  him  on  examination', 

"We  would  like  answers  to  the  following  questions: 

1.   With  reference  to  Government  Code  Section  9410 
does  the  appointing  officer  have  authority 
to  discipline  an  employee  involving  a 
matter  on  which  the  employee  was  examined 
before  a  State  Legislative  committee? 


OPINION  NO.  1328 
February  18,  1959 
Page  2 


"2.  When  the  Department  has  a  regulation 
prohibiting  a  certain  practice  which 
becomes  the  subject  on  which  an  em- 
ployee is  examined  before  a  State 
Legislative  committee,  does  Govern- 
ment Code  Section  9410  preclude  the 
Department  from  disciplining  the  em- 
ployee for  violating  the  regulation? 

"A  related  matter  is  whether  court  room  clerks , 
in  view  of  Rule  36  of  the  Civil  Service  Commission  which 
pertains  to  getting  Civil  Service  Commission  permission 
to  do  outside  work,  may  accept  appointments  and  receive 
fees  as  receivers,  commissioners,  appraisers  or  referees. 
We  refer  to  your  opinion  No.  4036,  dated  December  3,  1947, 
which  in  part  stated:  'My  conclusion,  therefore,  is  that 
Rule  36  does  not  relate  to  appointments  by  the  Court  as 
appraiser,  referee,  or  receiver,  that  the  Superior  Court 
has  exclusive  control  of  its  ministerial  officers  in  all 
matters  relating  to  the  Court  and  that  the  matter  of  fees 
ordered  paid  for  service  in  such  appointments  is  not  a 
concern  of  the  City  and  County1. 

"Our  last  question  is: 

"3.  May  courtroom  clerks  accept  appointments 
and  receive  fees  as  receivers,  commis- 
sioners, appraisers  or  referees?" 


OPINION 

Questions  Nog .  JL  and  2:     There  is  no  issue  here  of 
holding  the  employee  to  answer  criminally.  The  sole  question 
presented  is,  in  effect,  whether  disciplinary  action  against 
an  employee  is  within  the  scope  of  the  prohibition  against 
imposition  of  a  "penalty  or  forfeiture." 

Preliminarily,  it  is  observed  that  the  California 
Appellate  Courts  have  not  had  occasion  to  interpret  the  pro- 
visions of  Section  9410  of  the  Government  Code  relating  to 
immunity  against  any  penalty  or  forfeiture.   Similar  statutes 
have  been  before  the  courts  in  other  jurisdictions.  The 
weight  of  authority  supports  the  proposition  that  the  penalties 
and  forfeitures  contemplated  by  immunity  statutes  like  our  own 
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are  only  such  penalties  and  forfeitures  imposed  upon  an 
offender  as  part  of  the  punishment  for  his  crime.   (See  In 
re  Rouss  (1917),  221  N.Y.  8l,  116  N.E.  782.) 

Therefore,  my  answer  to  your  questions  Nos.  1  and 
2  is  that  the  appointing  officer  does  have  authority  to  dis- 
cipline an  employee  involving  a  matter  on  which  the  employee 
was  examined  before  a  state  legislative  committee,  and  Gov- 
ernment Code  Section  9^10  does  not  preclude  discipline  for 
violation  of  a  departmental  regulation. 

Question  No.  3:  The  duties  of  a  courtroom  clerk 
are,  in  general^  Uo  serve  the  court  in  a  ministerial  capacity 
and  to  perform  such  duties  as  are  prescribed  by  law  or  im- 
posed by  the  lawful  authority  of  the  court.  The  duties  of  a 
courtroom  clerk  (Classification  B152),  as  classified  by  the 
Civil  Service  Commission  of  the  City  and  County  of  San  Fran- 
cisco, are  described  as  follows: 

"Under  direction:  performs  duties  requiring  a 
knowledge  of  procedure  and  court  routine;  acts  as 
a  courtroom  clerk;   prepares  court  calendar;  writes 
up  minutes  of  court  cases;   and  performs  related 
duties  as  required." 

There  is  no  statutory  requirement  that  the  clerk  of 
the  court  serve  as  a  receiver,  commissioner,  appraiser  or 
referee,  nor  does  the  common  law  or  judicial  tradition  recog- 
nize as  a  part  of  the  inherent  powers  of  the  court  the  author- 
ity to  compel  a  clerk  of  the  court  to  serve  in  one  of  those 
capacities. 

It  is  true  that  Code  of  Civil  Procedure  Section 
128  provides,  in  part,  as  follows: 

"Every  court  shall  have  power:  *  *  * 

"5.  To  control  in  furtherance  of  justice, 
the  conduct  of  its  ministerial  officers  and  of  all 
other  persons  in  any  manner  connected  with  a  judic- 
ial proceeding  before  it,  in  every  matter  apper- 
taining thereto;  *  *  *." 

However,  this  power  of  control  does  not  extend  to 

authorize  the  court  to  impose  duties  on  a  ministerial  officer 
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beyond  those  comprehended  by  the  nature  of  the  officer's 
position  without  the  officer's  voluntary  and  lawful  consent. 

To  hold  otherwise  would  remove  virtually  all 
restraints  on  the  authority  of  the  courts  and  would  concede 
to  the  courts  the  power  of  ignoring  constitutional  prohi- 
bitions against  involuntary  servitude  except  as  punishment 
for  crime. 

Thus,  since  the  court  cannot  require  a  courtroom 
clerk  to  act  as  receiver,  commissioner,  appraiser  or  referee 
without  his  consent,  a  requirement  of  the  City  and  County  of 
San  Francisco,  the  county  employer,  that  certain  conditions 
be  fulfilled  as  a  prerequisite  to  the  giving  of  such  consent 
by  the  clerk  in  no  way  impinges  upon  or  Impairs  the  exercise 
of  the  court's  lawful  authority.  What  the  court  does  not 
possess  cannot  be  taken  away. 

On  the  other  hand,  the  right  of  clerk  of  the  court 
who  holds  his  position  under  civil  service  appointment  in  the 
City  and  County  service,  to  receive  compensation  from  the 
City  and  County  may  be  subjected  to  reasonable  conditions. 
One  such  condition  has  been  that  imposed  by  Rule  36  of  the 
Civil  Service  Commission  designed  to  prevent  the  efficiency 
of  a  City  and  County  employee  being  impaired  by  outside 
employment.  A  copy  of  Rule  36  is  attached  hereto. 

The  City  and  County  of  San  Francisco  can  lawfully 
require  compliance  with  Rule  36  by  the  courtroom  clerks. 

The  conclusion  I  have  reached  herein  respecting  the 
right  of  the  City  and  County  of  San  Francisco  to  require  com- 
pliance by  the  courtroom  clerks  with  Rule  36  as  a  condition 
precedent  to  acceptance  of  appointment  as  receivers,  com- 
missioners, appraisers  or  referees  in  no  way  conflicts  with 
the  conclusion  given  in  Opinion  No.  4036,  of  my  predecessor 
and  alluded  to  in  your  request.  Rule  36  was  substantially 
revised  subsequent  to  Opinion  No.  4036,  and  has  been  broadened 
to  apply  now  to  acceptance  of  "any  employment,  position  or 
service,  in  or  out  of  the  service  of  the  San  Francisco  muni- 
cipal government  in  which  he  is  to  perform  any  duties  for 
which  he  is  to  receive  any  compensation  in  any  form,  includ- 
ing salary,  wage,  fee,  commission  or  emolument." 
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I  am  in  agreement  with  my  predecessor  that  the  : 
matter  of  fees  paid  for  services  in  the  appointments  referred 
to  in  your  request  is  not  a  concern  of  the  City  and  County. 
If  a  courtroom  clerk  accepts  any  such  appointment  following 
compliance  with  Rule  36,  he  may  receive  the  fees  ordered  to 
be  paid  to  him  by  the  court. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   MR.  MARTIN  MONGAN 
County  Clerk 
City  Hall 
San  Francisco  2,   California 

JJT:NSW 


RULE  36:  HOLDING  OP  MORE  THAN  ONE  POSITION 

Except  with  the  approval  of  the  Civil  Service  Commission 
as  herein  provided,  no  person  holding  a  position  under  civil 
service  appointment  in  this  jurisdiction  shall  accept  any  em- 
ployment, position  or  service,  in  or  out  of  the  service  of  the 
San  Francisco  municipal  government,  in  which  he  is  required  to 
perform  any  duties  and  for  which  he  is  to  receive  any  compen- 
sation in  any  form  including  salary,  wage,  fee,  commission  or 
emolument. 

Such  oersons  who  desire  to  accept  other  employment  in 
addition  to  their  regular  municipal  employment  must  make  a 
request  of  the  Civil  Service  Commission  for  such  permission 
on  a  form  provided  by  the  Commission.   The  request  must  first 
have  the  approval  and  affirmative  recommendation  of  the  offi- 
cer having  appointive  power  over  the  full  time  civil  service 
position  of  the  employee  who  is  making  the  request.   The 
request  must  contain  a  statement  reporting  the  nature  of  the 
other  employment  or  service  which  the  employee  desires  to 
undertake  and  the  duties  thereof;   the  usual  place  of  the 
employment  or  service;  the  approximate  total  number  of  hours 
of  service  required  of  the  employee  per  week,  and  the  work 
schedule;  and  the  name  of  the  person,  firm,  or  official  for 
whom,  or  under  whom,  the  service  is  to  be  performed  and  a 
statement  by  such  person  to  the  effect  that  he  understands 
that  the  employee  is  regularly  employed  in  the  city  and 
county  service  on  a  full  time  basis. 

The  Civil  Service  Commission,  on  the  basis  of  investi- 
gation and  report  by  the  Fersonnel  Director  and  Secretary 
shall  decide  whether  the  performance  of  the  duties  of  the 
other  employment  or  service  will  impair  the  efficiency  of 
such  employee  in  his  regular  civil  service  employment  or 
interfere  in  any  way  with  the  full  and  proper  performance  of 
the  duties  of  his  regular  civil  service  position,  or  if  the 
performance  of  the  other  service  may  be  contrary  to  the  best 
interests  of  the  city  service  in  any  respect  or  may  lead  to 
situations  which  would  reflect  discredit  on  the  city  service. 
If  in  the  opinion  of  the  Commission  the  acceptance  of  such 
other  service  by  such  employee  would  in  any  manner  impair 
the  efficiency  of  the  employee  in  the  performance  of  his 
regular  municipal  duties  or  interfere  therewith,  or  that  the 
acceptance  of   the  other  service  may  be  contrary  to  the  Inter- 
ests of  the  city  service  or  may  lead  to  situations  which 
would  reflect  discredit  on  the  city  service,  the  Commission 
shall  deny  such  request.   The  Commission  will  not  approve 
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any  request  to  accent  other  service  which  under  any  circum- 
stances will  require  more  than  2I4.  hours  per  week  of  work  or 
service,  nor  when  the  combined  work  schedules  of  the  other 
service  and  the  municipal  employment  exceed  eleven  (11)  hours 
on  any  day,  nor  any  request  which  entails  any  duty  whatsoever 
of  the  employee  during  his  regular  municipal  work  schedule. 
Exception  to  the  limitation  of  11  hours  of  employment  on  any 
day  may  be  made  by  the  Commission  when  the  additional  employ- 
ment is  for  the  purpose  of  accepting  relief  assignments  in 
emergency  services  of  the  City  and  County  Government,  and 
when  such  emergency  services  are  unable  to  obtain  other  per- 
sonnel for  such  relief  assignments.   (AilENDED,  MINUTES  7-6- 
55  AND  1-11-56) 

The  Personnel  Director  and  Secretary  shall  withhold 
approval  of  the  salary  of  any  such  employee  who  accepts  any 
other  position,  employment  or  service,  except  in  accordance 
with  the  provisions  of  this  rule  and  the  acceptance  of  any 
such  other  employment  or  service  except  in  accordance  with 
this  rule  shall  be  deemed  insubordination  and  subject  to 
disciplinary  procedure  as  provided  in  section  154  of  the 
charter. 

For  purposes  of  this  rule  the  term  "employment"  or 
"service"  when  used  in  connection  with  employments  or  service 
elsewhere  than  in  the  municipal  service,  includes  also  posi- 
tions as  well  as  any  service  performed  or  to  be  performed  by 
an  employee  in  addition  to  that  performed  by  him  in  his 
regular  civil  service  position.   The  term  "compensation" 
means  any  form  of  payment  in  cash  or  in  kind  for  the  perform- 
ance of  services  rendered  including  salaries,  wages,  fees, 
commissions  or  other  emoluments. 

The  term  "employee"  when  used  in  connection  with  employ- 
ment within  the  city  and  county  government  means  also  "offi- 
cer," and  the  term  "position"  when  used  in  connection  with 
the  municipal  service  means  also  "office". 

The  provisions  of  this  rule  do  not  apply  to  members  of 
the  Police  or  Fire  Departments. 

AMENDED,  MINUTES  7  -  6  -  1955. 


2. 


Mr.  Robert  J.  Dolan  OPINION  NO.  1328-A 

Clerk  of  the  Board  of  Supervisors  February  18,  1959 

City  Hall 
San  Francisco  2,  California 

Re:  Tree  Height  Limitations 

Dear  Mr.  Dolan: 

Historically  speaking,  local  legislation  to  limit 
the  heights  of  trees  per  se  has  not  been  attempted. 

There  have  been  ordinances  under  which  a  trimming 
or  pruning  has  been  accomplished.  Glendale,  Petaluma  and 
San  Francisco  each  have  or  had  this  type  of  ordinance  and 
I  enclose  the  present  Glendale  ordinance  for  your  perusal. 

The  trimming  or  pruning  of  trees  interfering  with 
the  rights  of  way,  or  a  franchise  (electric  wires)  has 
been  upheld  as  a  valid  exercise  of  the  legislative  power 
as  long  as  the  act  was  not  arbitrary  or  capricious  (cf  Am 
Jur  Vol.  25  Highways  296  et  seq.),  however  there  seems  to 
be  no  law,  either  case  or  legislative,  on  entering  on 
private  property  to  cut  the  tops  of  trees  or  limiting  the 
height  of  trees. 

The  pruning  or  trimming  of  trees  along  a  right 
of  way  or  on  a  franchise  can  be  justified  under  the  police 
power  of  the  community,  or,  if  determined  to  be  a  nuisance 
in  fact,  but  the  cutting  of  a  tree  on  private  property  or 
limiting  the  height  of  a  tree  on  private  property  may  be 
a  violation  of  the  Constitutional  right  to  hold  and  enjoy 
property  (U.S.  Const.  Art.  IV,  Sec  2,  CI  1)  or  carry  the 
possibility  of  an  ex  post  facto  law  if  it  applied  to  all 
trees  in  existence  at  the  time  of  passage. 


Mr.  Robert  J.  Dolan,  Clerk       -2-       February  18,  1959 
Board  of  Supervisors 


If  the  limiting  of  tree  heights  could  be  brought 
within  the  purview  of  the  health,  welfare ,  police  and 
safety  powers,  then  if  the  law  was  not  arbitrary  or 
capricious  then  it  would  probably  be  valid,  and  upheld 
by  the  courts. 

Very  truly  yours, 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1329 
February  19,  1959 


SUBJECT:   LIABILITY  OF  KEY  SYSTEM  FOR  LICENSE  TAX  ON  BUSES 
LOADING  AND  UNLOADING  PASSENGERS  WITHIN  THE 
TERMINAL  BUILDING. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"For  years  the  Key  System  Transit  Lines  has  paid 
an  annual  license  tax  on  the  seating  capacity  of  its 
interurban  buses  coming  into  San  Francisco. 


"During  the  past  year,  the  Bay  Bridge  Terminal 
has  been  converted  so  that  many  of  the  Key  System 
buses  now  load  and  unload  on  the  top  floor  of  the 
Terminal  Building. 

"This  office  would  like  an  opinion  from  the  City 
Attorney  on  whether  or  not  these  buses  are  liable  for 
license  under  Section  128  of  Part  III  of  the  San 
Francisco  Municipal  Code." 

You  have  further  informed  me  that  the  routing  of  buses 
through  the  Terminal  substantially  lessens  the  time  during  which 
these  vehicles  actually  use  streets  maintained  by  the  City  and 
County  of  San  Francisco. 

OPINION 

Section  128,  Part  III,  Municipal  Code,  imposes  a  "license 
tax"  upon  every  corporation  operating  for  commercial  purposes 
"in  the  public  streets  of  the  City  and  County  of  San  Francisco 
any  public  passenger  vehicle,  except  railroad  cars."   Said  tax 
is  $1.00  per  annum  for  each  passenger  seating  capacity  of  every 
public  passenger  vehicle  other  than  a  taxicab,  sedan  or  limousine, 
(Sec.  128,  supra.) 

This  tax  is  an  excise  levy  upon  the  privilege  of  operating 
public  passenger  vehicles  upon  streets  over  which  San  Francisco 
has  possession  and  control.  The  taxable  event  is  the  use  of 
streets,  and  the  ordinance  requires  that  the  full  annual  tax  be 
paid  regardless  of  the  extent  of  such  use. 
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Key  System  buses  which  operate  upon  San  Francisco  streets 
are,  therefore,  subject  to  tax  regardless  of  whether  they  also 
load  and  unload  passengers  upon  such  streets. 


You  are  so  advised. 


Respectfully  submitted 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  Virgil  L.  Elliott,  Director 
Department  of  Finance  and  Records 
220  City  Hall 
San  Francisco  2 

OIW/WFB 


OPINION  NO.  1330 
February  24,  1959 


RE:   TERMINATION  OF  EMPLOYMENT  ON  GROUNDS  OF  CONCEALMENT  OF 
PERTINENT  MEDICAL  INFORMATION;   HORACE  L.  CROWLEY, 
PI 20,  ARCHITECTURAL  DRAFTSMAN. 

Dear  Sir: 

Your  request  for  an  opinion  is  as  follows : 

"We  attach  hereto  copy  of  a  letter  from  the  Civil  Service 
Commission  dated  January  16,  1959*  the  contents  of  which 
are  self-explanatory.  Because  of  the  serious  nature  of 
this  charge  and  because  the  Commission  states  they  have  no 
precedent  in  this  matter,  we  are  seeking  your  advice. 

"Mr.  Crowley  was  examined  by  Dr.  Castelhun,  the  Civil  Ser- 
vice physician,  on  April  6,  1955.   Under  the  heading  'His- 
tory of  Illness,  Operations,  Accidents,'  Dr.  Castelhun  has 
written  'Appendectomy'  and  'Thyroidectomy'  and  the  dates 
thereof.   A  medical  examination  and  further  investigation 
in  December  1958  have  revealed  a  medical  history  of  a  serious 
nature  which  Dr.  Tat,  the  current  Civil  Service  examining 
physician,  states  would  be  cause  for  rejection. 

"Mr.  Crowley's  side  of  the  story  is  somewhat  inconsistent 
in  that  he  at  first  denied  that  he  was  asked  questions  re- 
garding his  medical  history  and  then  later  stated  that  he 
was  unaware  of  the  importance  of  his  medical  history.   To 
say  the  least,  he  has  exercised  bad  judgment. 

"Section  147  of  the  Charter  reads  in  part  as  follows: 

"•Any  eligible  securing  standing  on  a  list  by  fraud, 
concealment  of  fact  or  violation  of  commission  rules 
shall  be  removed  from  such  list  and  if  certified  or 
assigned  to  a  position  shall  be  removed  therefrom. ' 

"We  are  concerned  in  this  matter  because  Mr.  Crowley  has  now 
been  employed  for  four  years  by  the  City  and  County  of  San 
Francisco  and  has  therefore  earned  a  certain  amount  of 
seniority,  which  in  itself  is  a  valuable  right.   Since  we 
know  of  no  recurrence  of  his  undisclosed  illnesses,  your 
answers  to  the  following  questions  will  be  appreciated  if  we 
are  to  carry  out  the  instructions  of  the  Civil  Service  Com- 
mission: 

1.  Does  Mr.  Crowley's  failure  to  answer  completely 
the  question  regarding  illness,  operations  and 
accidents  constitute  'concealment  of  fact'  under 
the  provisions  of  Section  147  of  the  Charter? 
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"2.  If  the  answer  to  Number  1  is  in  the  affirmative, 
is  the  concealment  of  the  facts  of  such  a  drastic 
nature  as  to  require  dismissal? 

"3.  Does  the  lapse  of  almost  four  years  before  the 

discovery  of  Mr.  Crowley's  medical  history  by  the 
City  preclude  the  appointing  officer  from  order- 
ing dismissal  of  the  employee  at  this  late  date? 

"The  Civil  Service  Commission  will  make  available  their  file  on 
this  subject  at  your  request.  Therefore,  that  file  is  made  a 
part  of  this  request  for  opinion." 

(Letter  of  Civil  Service  Commission.) 

"Horace  L.  Crowley  is  employed  in  your  depart- 
ment as  F120  Architectural  Draftsman.  Recently  Mr. 
Crowley  was  examined  by  a  physician  under  the 
jurisdiction  of  the  Retirement  Board  for  a  con- 
dition attributable  to  the  duties  of  his  position. 
The  medical  information  developed  as  a  result  of 
this  claim  caused  the  Civil  Service  Commission  to 
review  the  record  of  the  original  medical  examina- 
tion administered  to  Mr.  Crowley  In  1955  in  connec- 
tion with  his  appointment  as  Architectural  Draftsman. 

"The  Civil  Service  Commission  at  its  meeting 
of  January  15,  1959  determined  that  Mr.  Crowley  con- 
cealed essential  information  on  the  occasion  of  his 
original  medical  examination.  A  civil  service  exami- 
ning physician  expressed  the  opinion,  after  review- 
ing Mr.  Crowley's  medical  history,  that  had  his  com- 
plete history  been  disclosed  to  the  examining  physician 
in  1955,  he  would  have  been  found  disqualified  for 
appointment  to  the  municipal  service.  The  Commission, 
therefore,  ruled  that  Mr.  Crowley  should  be  separated 
from  his  present  position  of  F120  Architectural 
Draftsman,  Department  of  Public  Works.   If  Mr.  Crowley 
desires  to  effect  the  separation  by  voluntarily  sub- 
mitting his  relinquishment,  the  Civil  Service  Commis- 
sion will  approve  the  document  and  return  his  name  to 
a  list  in  the  class  under  waiver  of  appointment,  such 
waiver  not  to  be  removed  until  Mr.  Crowley  can  pass  a 
medical  examination  at  a  future  date.  The  relinquish- 
ment may  be  made  effective  January  31,  1959. 

"In  the  event  Mr.  Crowley  does  not  avail  himself 
of  the  privilege  of  relinquishment,  it  will  be  neces- 
sary for  you  to  prefer  charges  against  him  with  a  view 
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to  his  dismissal  from  the  service  on  the  grounds 
that  he  concealed  essential  information  at  the 
time  of  his  medical  examination  April  6,  1955." 

OPINION 

Concealment,  as  used  In  Section  147  of  the  City  Charter, 
should  be  construed  to  mean  the  dishonest  withholding  by  a  civil 
service  eligible  of  full  information  on  any  question  asked  that 
denies  the  Civil  Service  Commission  information  material  to  its 
decision  on  the  person's  total  eligibility  for  employment. 

Procedure  under  said  Section  147  in  this  matter  should 
not  be  treated  independently  of  the  hearing  requirements  preserved 
to  civil  service  employees  under  Section  154  of  the  Charter.   I 
believe  any  expression  of  opinion  by  me  at  this  time  regarding  Mr. 
Crowley's  guilt  or  innocence  would  be  unfair. 

The  primary  issues  for  you  to  determine  upon  such  hearing 
will  be  (1)  Mr.  Crowley's  conscious  intent  at  the  time  of  his  medi- 
cal examination  before  Dr.  Castelhun  as  examining  physician  for  the 
Civil  Service  Commission  on  April  6,  1955*  and  (2)  the  materiality 
of  the  undisclosed  information  as  it  affected  said  examining 
physician  in  certifying  Mr.  Crowley  as  being  physically  fit  for  em- 
ployment as  an  F120  Architectural  Draftsman  in  the  City's  service. 

One  obvious  fact  of  my  investigation  is  that  the  medical 
questionnaire  was  signed  by  Mr.  Crowley  at  about  the  third  line  from 
the  top  thereof.  The  answers  to  all  questions  below  his  signature, 
including  the  one  about  "History  of  illness,  operation,  accidents," 
appear  not  to  be  in  his  own  handwriting  but  rather  to  be  in  the  hand- 
writing of  the  examining  physician  or  someone  else.  This,  of  course, 
involves  the  matter  of  declaring  a  forfeiture  of  position,  and  it 
is  proper  to  observe  that  the  courts  are  very  much  disinclined  to- 
ward enforcing  forfeitures,  except  on  clear  and  unmistakable  evi- 
dence.  (Milovich  v.  Los  Angeles,  42  C.A.2d  364,  373;  Ballard  v. 
McCallum,  15  c.2d  439. )      I  would  suggest,  therefore,  that  probing 
into  the  time  of  entry  of  all  answers  on  the  questionnaire,  their 
accuracy,  and  any  possible  abbreviated  manner  of  asking  the  ques- 
tions, as  being  among  matters  that  should  be  covered. 

On  the  subject  of  "conscious  intent"  I  advise  that  it  be 
measured  not  on  the  basis  of  probable  disclaimer  by  the  accused  of 
realization  that  the  undisclosed  Information  was  material,  but  upon 
the  basis  of  whether  an  ordinarily  prudent  person  would  have 
realized  its  materiality  to  the  purpose  for  which  he  was  being 
examined,  namely,  as  an  employment  risk  by  the  City. 

If,  after  a  proper  hearing,  you  have  determined  Mr. 
Crowley  to  be  guilty  of  concealment  of  fact  under  Section  147  of  the 
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Charter,  as  above  defined,  then  it  will  not  be  necessary  for  you  to 
consider  whether  the  concealment  was  drastic  in  nature.   It  is 
sufficient  for  acting  under  Section  147  if  the  concealment  of  fact 
be  determined  to  have  been  substantial  and  dishonest  enough  in 
character  to  have  misled  the  Civil  Service  Commission  in  its  de- 
cision certifying  Mr.  Crowley  for  employment. 

You  are  further  advised  that  lapse  of  four  years'  time 
since  Mr.  Crowley  was  first  employed  is  immaterial  inasmuch  as  duty 
to  act  under  Section  147  of  the  Charter  dates  from  the  date  of  dis- 
covery of  the  concealment. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   MR.  SHERMAN  P.  DUCKEL,  Director 
Department  of  Public  Works 
260  City  Hall 
San  Francisco  2 


RJR/WFB 


OPINION  NO.  1331 
February  25,  1959 


SUBJECT:   MUNICIPAL  RAILWAY;  PLATFORM  MEN; 
WAGES  AND  HOURS;  TRAVEL  TIME 

Gentlemen: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"As  an  economy  measure,  the  Municipal  Railway  has 
been  authorized  by  the  Public  Utilities  Commission  to 
change  from  a  return-type  fare  box  to  a  lock-type  fare 
box  on  all  of  its  passenger  vehicles. 

"With  the  lock-type  fare  box,  many  changes  will  be 
made  in  our  operating  rules  and  procedure.  What  we  intend 
to  do  with  the  operation  of  the  lock-type  box  has  been 
standard  practice  with  private-operating  companies  for 
many  years.  However,  both  the  C.I.O.  and  A.F.  of  L. 
Unions  have  requested  clarification  of  three  of  our  pro- 
posals.  As  we  intend  to  start  operating  the  lock-type 
boxes  no  later  than  February  28,  an  early  reply  will  be 
appreciated  to  the  following  questions. 

"1.  At  the  present  time  all  operators  report  to  their 
division  points  before  going  to  work  and  also 
report  to  their  division  points  at  the  end  of  the 
day's  work.  This  is  necessary  because  when  they 
report  to  work  they  obtain  their  outfit,  consist- 
ing of  transfers,  trip  sheets,  etc.;  and  on  the 
completion  of  their  work  they  return  to  their 
division  points  to  turn  in  their  cash. 

"With  the  new  lock-type  box,  it  is  proposed  that 
when  an  operator  is  relieved  at  the  end  of  his 
day's  work,  it  will  not  be  necessary  for  him  to 
return  to  his  division  point  as  he  has  no  cash  to 
turn  in.  It  is  proposed  that  no  allowance  time 
will  be  made  nor  payment  of  travel  time  between 
relief  points  and  division  headquarters  when  time- 
tables only  require  operators  to  make  reliefs  and 
be  relieved  at  the  beginning  and  completion  of 
each  piece  of  work. 

"Question:  Does  the  Charter  permit  us  to  start  a  man 
on  his  day's  work  from  one  location  and  complete 
his  work  at  another  location? 
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"For  instance,  an  employee  would  report  for  work 
at  the  Presidio  Division  and  he  would  complete 
his  work  period  at  Van  Ness  and  Market  Streets. 
Would  it  be  necessary  for  us  to  pay  him  traveling 
time  from  Van  Ness  and  Market  Streets  to  the 
Presidio  Division? 

"2.  At  the  present  time,  with  operators  reporting 
before  and  after  work  at  their  division  points, 
they  do  not  receive  pay  for  reporting  to  the 
superintendent  for  discipline  and  interviews. 
Under  the  new  proposal,  the  operators  in  many 
instances  will  only  be  at  their  division  points 
to  obtain  paychecks  and  for  signups. 

"Question:  Will  it  be  necessary  under  our  new  proposal, 
when  reporting  to  the  division  superintendent  for 
discipline  or  interviews,  that  they  be  paid  travel- 
ing time  from  their  relief  points  or  home  to  the 
division  point? 

"3.  At  present  we  allow  a  man  15  minutes  for  making 
out  an  accident  report;  and  with  the  new  type  of 
fare  box  where  the  employee  does  not  have  to  come 
to  the  division,  it  has  been  proposed  that  we 
still  pay  him  the  15  minutes  for  making  out  the 
report  plus  the  traveling  time  one  way  from  his 
relief  point  to  his  division  point. 

"Question;  Is  it  legally  possible,  as  has  been  requested, 
that  any  employee  having  an  accident  could  be 
allowed  15  minutes  and  traveling  time  both  ways?" 

OPINION 

Essentially,  the  answer  to  your  request  depends  upon  the 
extent  to  which  travel  time  of  Municipal  Railway  employees  is  legal- 
ly compensable.   Charter  §150,  which  is  applicable  to  all  employees 
of  the  City,  as  well  as  to  employees  of  the  Municipal  Railway 
(Gowanlock  v.  Turner,  42  Cal.  2d  296),  provides  in  part  as  follows: 

"No  officer  or  employee  shall  be  paid  for  a  greater 
time  than  that  covered  by  his  actual  service;  ..." 

The  noun  "service"  is  modified  by  the  adjective  "actual", 
which  means  "real",  as  opposed  to  "potential,  possible,  theoretical, 
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hypothetical  or  nominal."   (Webster's  New  International  Dictionary, 
Second  Edition;  Mason  v.  Hart,  140  Cal.  App.  2d  349 ) 

In  construing  the  Fair  Labor  Standards  Act  of  1938  (29 
U.S.C.  §§  201  et  seq. ),  courts  have  had  occasion  to  consider  the 
conditions  upon  which  traveling  time  is  compensable.  While  not 
binding,  in  so  far  as  constructions  of  Charter  §150  are  concerned, 
these  decisions  are  somewhat  analogous. 

In  Walling  v.  Mid-Continent  Pipe  Line  Co.  (Ct.  of  Appeals, 
10th  Circuit,  1944),  143  Fed.  2d  30b,  certain  pipe  line  maintenance 
employees  were  required  to  report  to  their  employer's  warehouse  at 
the  beginning  of  the  work  day  and  were  then  driven  in  trucks  to  the 
various  points  along  the  pipe  line  where  work  or  repairs  were  to  be 
performed.  The  employees'  pay  began  upon  reporting  to  the  warehouse, 
thus  they  were  paid  for  their  travel  time  enroute  from  the  warehouse 
to  the  various  job  sites.  They  were  not  paid  for  their  travel  time 
from  their  homes  to  the  warehouse.  At  the  end  of  the  day's  work 
along  the  pipe  line  most  of  the  employees  were  not  required  to 
return  to  the  warehouse.  The  court  held  that  since  the  day's  work 
ended  at  the  place  of  performance,  these  employees  were  not  entitled 
to  have  the  return  trip  included  in  the  work  day  or  to  be  compensated 
therefor.   A  few  of  the  employees  were  required  to  return  the  trucks 
and  equipment  to  the  warehouse  before  they  were  relieved  of  their 
duties,  and  the  court  held  that  this  group  was  entitled  to  have 
return  transportation  time  included  in  the  statutory  work  week  and 
to  be  compensated  therefor. 

Other  cases,  in  construing  the  Fair  Labor  Standards  Act, 
have  held  travel  time  to  be  compensable  where  the  transportation  is 
primarily  in  the  Interests  of  the  employer  (Walling  v.  Anaconda 
Copper  Mining  Co.  (U.S.  Distr.  Ct.,  Montana,  1946),  66  F.  Supp.  913), 
where  the  employee  is  required  to  travel  in  a  conveyance  furnished 
by  the  employer,  as  distinguished  from  the  situation  where  the 
employee  is  free  to  choose  his  own  conveyance  (West  v.  Texas  Co. 
(U.S.  Dist.  Ct.,  Louisiana,  1946),  65  F.  Supp.  97),  and  where  the 
travel  takes  place  under  vexing  and  dangerous  conditions  (Tennessee 
Coal  Iron  &  R.  Co.  v.  Muscoda  Local  No.  123  (1944),  321  U.S.  590). 

Under  Charter  §150,  requiring  compensation  only  for  time 

of  actual  service,  travel  time  to  and  from  an  employee's  home  is  not 

compensable.   (Compare  Sirmon  v.  Cron  &  Gracey  Drilling  Corp.  (U.S. 
Dist.  Ct.,  Louisiana,  1942),  44  F.  Supp.  29.) 

Answering  the  questions  propounded  in  your  request  on  the 
basis  of  the  foregoing  discussion,  the  Charter  does  not  prohibit 
starting  an  employee's  work  day  at  one  location  and  completing  it  at 
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another.  An  employee  who  reports  for  work  at  one  point  and  completes 
his  work  at  another  point  cannot  legally  be  paid  travel  time  from  his 
relief  point  to  his  reporting  point  in  view  of  the  language  of 
Charter  §150  herein  quoted. 

It  would  be  a  violation  of  Charter  §150  to  pay  travel  time 
from  an  employee's  home  to  the  office  of  his  division  superintendent 
upon  being  relieved.  It  would  not  be  illegal  to  compensate  such 
employees  for  one-way  travel  time  between  the  relief  point  and  the 
office  of  their  division  superintendent,  since,  being  under  orders, 
they  are  in  a  sense  performing  actual  service. 

If,  however,  an  employee  is  ordered  to  report  to  his  super- 
intendent at  the  employee's  convenience  or  whenever  he  happened  to 
be  at  the  division  point,  such  as  on  pay  day  or  for  a  sign-up,  the 
travel  time  would  not  be  compensable  as  "actual  service. 

It  is  obvious  that  a  general  rule  cannot  be  stated  that 
will  cover  all  possible  circumstances,  inasmuch  as  whether  "actual 
service"  is  performed  is  largely  a  matter  of  degree. 

With  respect  to  accident  reports,  if  an  employee  is 
required  to  proceed  from  his  relief  point  directly  to  his  division 
point  to  fill  out  an  accident  report,  it  would  not  be  a  violation 
of  Charter  §150  to  compensate  him  for  his  travel  one  way.  It  would 
be  a  violation  of  Charter  §150  to  compensate  the  employee  for  the 
return  trip  to  his  relief  point  after  filling  out  the  accident 
report,  in  the  absence  of  a  management  requirement  that  he  make  a 
direct  return  trip. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Municipal  Railway 
949  Presidio  Avenue 
San  Francisco  15,  California 

Attention:   Mr.  C.  D.  Miller 
General  Manager 


MRD/VPB 


OPINION  NO.  1332 
February  25  >  1959 


SUBJECT:   FUNDS  FOR  NATIONAL  SAFETY  COUNCIL 
CAN  THEY  BE  APPROPRIATED 

Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney 
as  follows: 

REQUEST 

"In  your  Opinion  No.  1270  under  date  of  June 
2\\,   1958»  you  state: 

"^Lacking  a  specific  proposal,  I  reserve 
ray  opinion  as  to  whether  the  Board  of 
Supervisors  may  appropriate  funds  to  the 
National  Safety  Council.   (See,  particu- 
larly, Section  35»  Charter,  relating  to 
the  duties  of  the  bureau  of  traffic 
engineering  and  administration,  perhaps 
duplicating  National  Safety  Council 
functions.)1 

"I  should  like  now  specifically  to  know  whether 
the   Board  of  Supervisors  may  appropriate  funds  to 
the  National  Safety  Council.  The  funds  referred  to 
being  those  arising  from  fines  and  forfeitures  re- 
ceived as  a  result  of  local  enforcement  of  the  state 
motor  vehicle  laws  as  provided  in  Section  770  of  the 
California  Vehicle  Code." 


OPINION 

The  Board  of  Supervisors  exercises  those  powers  which 
have  not  been  reserved  to  the  people  or  delegated  to  other 
officials,  boards  or  commissions  by  the  Charter.  /Section  9, 
Charter;  Kennedy  v.  Ross.  28  Cal.   2d  5&9,  575;  I/O  P  2d  901+.^ 

Certain  powers  relating  to  traffic  control  and  the 
promotion  of  traffic  safety  education  are  delegated  to  the 
traffic  bureau  under  the  jurisdiction  of  the  chief  of  police. 
(Section  35»  Charter.)  Other  powers  relating  to  street  traffic, 
Including  that  of  cooperating  with  the  police  department  in  the 
promotion  of  traffic  safety  eduoation,  are  assigned  by  law  to 
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the  department  of  public  works.   (Section  107.1*  Charter.) 

To  the  extent  that  the  activities  of  the  National 
Safety  Council  may  fairly  be  said  to  fall  within  the  purview  of 
functions  delegated  to  the  policy  department  and  the  department 
of  public  works,  the  Board  of  Supervisors  may  not  directly 
appropriate  funds  to  this  non-governmental  organization. 

Should,  however,  there  be  an  administrative  deter- 
mination that  certain  highly  individualized  services  not 
presently  performed  by  either  department,  but  within  the  scope 
of  their  powers,  are  offered  by  the  National  Safety  Council, 
it  may  be  proposed  to  contract  for  these  services.  Such  a 
proposal  would  be  by  way  of  an  addition  to  the  department's 
budget  and  would  be,  of  course,  subject  to  all  provisions  of 
the  Charter  relating  to  the  appropriation  and  expenditure  of 
funds. 

Funds  derived  by  the  City  and  County  of  San  Fran- 
cisco pursuant  to  Section  770  of  the  California  Vehicle  Code 
may  be  allocated  to  the  police  and  public  works  departments 
for  the  purposes  hereinbefore  set  down,  including  contractual 
services  or  purchases  from  the  National  Safety  Council. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

To:  Mr,  Alfonso  J#  Zirpoli 
Supervisor 
City  Hall 
San  Francisco  2 

OM/VlFB 
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SUBJECT:   VETERAN'S  RIGHTS  TO  PEDDLER'S  LICENSE;  SECTION  16102, 
BUSINESS  AND  PROFESSIONS  CODE. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows : 

REQUEST 

"We  have  had  an  application  for  a  peddler's  license 
pursuant  to  the  provisions  of  No.  16102  of  the  Business  & 
Professions  Code,  which  reads  as  follows: 

"'Persons  exempted  from  license  charges:  Soldiers: 
Issuance  of  licenses.  Every  soldier,  sailor  or 
marine  of  the  United  States  who  has  received  an 
honorable  discharge  or  a  release  from  active  duty 
under  honorable  conditions  from  such  service  may 
hawk,  peddle  and  vend  any  goods,  wares  or  merchan- 
dise owned  by  him,  except  spirituous,  malt,  vinous 
or  other  intoxicating  liquor,  without  payment  of 
any  license,  tax  or  fee  whatsoever,  whether  municipal, 
county  or  State,  and  the  board  of  supervisors  shall 
issue  to  such  soldier,  sailor  or  marine,  without  cost, 
a  license  therefor. ' 

"Section  131  of  the  San  Francisco  Municipal  Code  provides 
as  follows: 

"'Peddlers,  Free.  The  Tax  Collector  may  issue  a 
free  or  gratuitous  license  to  a  person  liable  to 
pay  the  license  tax  imposed  by  Section  132  of  this 
Article  when  the  Chief  of  Police  shall  have  certi- 
fied that  it  has  been  shown  by  good  and  sufficient 
evidence  that  the  person  applying  for  said  license 
is  an  honorably  discharged  veteran  of  the  Civil, 
Mexican,  Spanish  or  World  War;  that  he  or  she  is 
physically  and  absolutely  unfitted  to  earn  a  liveli- 
hood by  any  other  means,  or  that  said  party  is  a 
widow  having  a  family  depending  upon  her  for  support, 
or  that  the  party  so  applying  is  a  minor  upon  whom 
devolves  the  care  and  maintenance  of  a  mother,  sister 
or  brother. ' 

"Section  1  of  Part  3  of  the  San  Francisco  Municipal  Police 
Code  refers  to  the  issuance  of  permits  as  possibly  distinguished 
from  licenses. 
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on  its  own  behalf  or  on  behalf  of  some  other  political  subdivision 
of  the  county,  or  on  behalf  of  the  state. 

In  answer  to  your  question,  it  is  not  mandatory  for  you 
to  grant  a  peddler's  permit  to  anyone  under  Section  16102  of  the 
Business  &  Professions  Code,  because  it  applies  only  to  counties 
and  not  to  cities. 

However,  it  must  be  pointed  out  that  Section  16001  of 
the  Business  &  Professions  Code  contains  language  quite  similar  to 
Section  16102  of  the  same  code.  The  latter,  as  pointed  out,  relates 
only  to  counties;  the  former  relates  to  all  cities  regardless  of 
size  or  class.  The  Attorney  General  is  of  the  same  opinion.  (Atty. 
Gen.  Ops.  53-160  —  April  2,  1954  —  Vol.  23,  page  149;  Atty.  Gen. 
Ops.  49-20  —  Dec.  1,  1949  —  Vol.  14,  p.  226.) 

You  will  notice  that  Business  and  Professions  Code  §16001 
specifically  details  what  class  of  veterans  come  within  its  pur- 
view and  consequently  its  specifications  must  be  met.   Section  16001 
limits  the  exemption  to  veterans  of  the  "...  civil  war,  any 
Indian  war,  the  Spanish-American  war,  any  Philippine  insurrection, 
the  Chinese  Relief  Expedition,  or  the  World  War  of  1914,  and  years 
following,  ..." 

It  would  follow  that  those  who  seek  the  benefit  of  the 
exemption  must  meet  these  qualifications,  and  it  does  not  extend 
to  the  wars  subsequent  to  World  War  I.   It  would  require  that  the 
state  law  be  amended  as  well  as  our  ordinances  before  the  exemp- 
tions sought  could  be  granted. 

The  Municipal  Code,  §131 ,   was  in  existence  prior  to  the 
outbreak  of  hostilities  of  World  War  II,  and  consequently,  if  there 
were  no  additions  to  or  changes  made  in  the  code  section,  it  must 
be  concluded  that  to  avail  oneself  of  this  code  section,  he  must 
be  a  veteran  of  a  war  no  later  than  World  War  I  (1914-1918).  You 
will  note  that  the  code  sets  out  "civil,  Mexican,  Spanish  or  World 
War"  in  sequence  and  makes  no  other  references  to  any  other  con- 
flicts. 

Therefore,  it  is  my  opinion, 

l)  that  Section  16102  of  the  Business  and 
Professions  Code  does  not  apply  since  the  request  here  is  for  a 
city  license;  it  only  applies  to  counties; 


OPINION  NO.  1333 
February  26,  1959 
Page  4 


2)  that  if  the  applicant  can  qualify  under 
Section  16001  of  the  Business  and  Professions  Code,  then  it  is 
mandatory  that  a  license  or  permit  should  be  issued  without  cost; 

3)  that  unless  the  applicant  is  a  veteran  who  can 
meet  the  qualifications  of  Section  131  of  the  Municipal  Code,  he 
will  not  be  entitled  to  a  free  license. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  THOMAS  J.  CAHILL,  Chief  of  Police 
Hall  of  Justice 
750  Kearny  Street 
San  Francisco  8 
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Kerch  6,  1959 


Mr.  flebert  J.  Dolan 

Cler:.  of  the  Board  of  Supervisors 

City  Hall 
San  Francisco  2,  California 


He i  San  Francisco  General  Hospital 
Assembly  Bill  NO.  523 


dear  Mr.  Dulan: 


This  Is  in  reply  to  yours  of  February  9b$   ii?39»  wherein 
you  infoitaed  as  that  the  County,  State  and  National  Affairs  Con- 
aittee  had  at  its  nesting  of  February  25«  1939*  requested  to  be 
advised  whether  Assembly  Bill  :*>.  325  applied  to  the  San  Francisco 
General  Hospital  now  that  it  was  a  general  hospital*  and  if  the 
bill  did  apply,  what  advantage  would  be  gained  in  the  general 
hospital's  being  considered  a  county  hospital. 

By  Ordinance  No.  U69-08,  the  Board  of  Supervisors  of 
the  City  and  County  of  .sen  Francisco  added  section  140  to  the 
Health  Code*  which  in  effect  changed  the  nans  of  the  sen  Francisco 
Hospital  to  san  Francisco  Oeneral  Hospital.  Said  Section  140  reads 
as  foilowst 

"The  county  hospital  operated  by  the  Department  of 
Fublic  Health  of  the  City  and  County  of  san  Francisco, 
now  known  as  the  san  Franeiseo  Hospital*  shall  hereafter 
be  known  as  the  San  Francisco  Oeneral  Hospital,  and  all 
references  in  the  sen  Francisco  Municipal  Code  or  other 
ordinances  or  resolutions  to  the  San  Francisco  Hospital 
shall  Mean  the  San  Francisco  Oeneral  Hospital. " 
(Baphasis  added) 

No  change  was  nade  in  section  130  of  the  Health  Code 
governing  admissions  to  san  Franeiseo  Hospital*  which  section 
sets  forth  in  detail  those  persons  who  nay  be  admitted  for  treat- 
ment to  the  sen  Franeiseo  Hospital*  now  known  aa  the  san  Francisco 
Oeneral  Hospital. 
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Mr.  Robert  J.  Dolan  -2-  March  6,  1959 

Cleric  of  the  Board  of  Supervisors 


9m  tan  Fi'ar«ci8co  Uoapltal,  now  teaman  aa  the  San  :  fsunffj 
General  Hospital,  is  operated  by  the  City  and  County  of  San  Francieco 
aa  a  county  function  in  th©  performance  of  the  duty  imposed  by  the 
general  lava  of  the  State  of  California,  and  is  operated  in  a  govern- 
mental capacity.  (Madison  v.  City  and  County  of  San  Francisco, 

cal.  App.  2d  Z&)     ItTfact,  there  is  rib  authority  in  thTTaws 
of  the  State  for  a  county  to  operate  a  hospital  in  a  proprietary 
capacity*  and,  therefore,  the  operation  of  a  county  hospital  is 
governmental  even  where  paying  patients  are  admitted.  (Calkins 
v.  Newton,  5q  Cal.  App.  ad  262)  Additionally  a  county  hospital 
does  not  have  the  ostensible  authority  to  enter  into  the  proprietary 
field  by  admitting  patients  able  to  pay  the  full  rate,  and  a  c  unty 
hospital  is  not  estopped  from  denying  that  it  has  that  e     iy. 
(Latiiam  v.  santa  Clara  County  Hospital,  104  Cal.  App.  2d  j,j6) 

The  admission  to  and  treatment  at  a  county  hospital  of 
patients  who,  either-  themselves  or  through  legally  responsible 
relatives,  can  provide  theraaalvee  with  equally  efficient  care  and 
treatment  in  private  institutions  does  not  promote  the  health  and 
general  welfare  of  the  oitisens  uf  the  county  and  is  not  a  i 
exercise  of  the  police  power  of  that  county,  but  results  in  the 
use  of  public  money  for  private  purposes  in  violation  of  Section 
of  Article  IV  of  the  Constitution.  (Ooodall  v.  Brite,  11  Cal.  App. 
M  540) 

The  use  of  the  word  "general"  in  connection  with  a 
hospital  is  indicative  of  the  scope  of  medical  service  and  treat- 
ment given,  and  does  not  in  any  way  affect  the  question  of  what 
type  or  class  of  person  is  eligible  for  admission  or  whether  the 
hospital  is  operated  in  a  governmental  or  proprietary  capac 
In  tne  case  of  c slicing  v.  Newton,  supra,  it  was  alleged  that  the 
County  of  si aklyou' /maintained1  a  "general  hospital"  in  the  City  of 
Yreka  and  that  there  was  no  otner  general  hospital  in  that  vicin-U 
that  the  majority  of  the  patientB  who  entered  the  hospital  were  pay 
patients,  and  that  the  hospital  was  operated  at  a  profit.  The  court 
there  held  that  the  hospital  was  operated  in  a  governmental  capacity 
and  that  the  county  was  not  liable  for  the  negligence  of  its  em- 
ployees even  though  the  hospital  was  operated  at  a  profit.  The 
court  said,  at  page  I 

"Although  nothing  is  said  in  the  statute  [Welfare 
and  institutions  Code,  $$  200-204 j  about  making  any 
charge  for-  hospital  services,  other  than  that  the 
county  in  which  an  expectant  mother  resides  must  pay 
the  cost  of  her  hospitalisation,  it  is  the  practice 
in  mam  counties  to  accept  pay  patients  in  their 
general  hospitals.  The  legality  of  this  practice 
Is  rally  discussed  in  the  case  of  Ooodall  v.  Brite, 


>;?.i  ■:, 
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U  cal.  App.  (2d)  ^u  lp4  Pac.  (aa)  >tyj.  From  tnie 
decision  it  appear*  that,  although  there  were  ewush 
private  hospital*  In  Krnm  County  to  care  tor  all  par- 
sons  in  need  of  hospitalization  Mho  could  pay  for  the 
acrvice,  the  county  had  permitted  ouch  persons  to  enter 
tha  county  general  hoapital  for  treatment  at  retee  that 
were  lower  than  those  charged  by  private  hospitals  and 
leaa  than  tha  actual  eeet  to  tha  county,  action  was 
brought  by  eitisene  and  taxpayers  of  the  county  to  enjoin 
this  practice*  It  wee  held  on  appeal  •  trial  the  admission 
and  treatment  ©f  patients  in  the  county  hoapital  Mho, 
eitrior  themselves  or  through  legally  responsible  rela- 
tives, can  provide  themselves  with  equally  efficient 
care  and  treetnient  in  private  institutions  does  not 
promote  the  health  and  general  welfare  of  the  citisena 
of  Kern  county  and  Is  not  a  proper  exercise  of  the  ao 
power  of  that  county  and  results  in  the  use  of  public 
money  for  private  purposes,* 

*0n  tha  other  hand,  it  was  held  further  that  it  was 
for  the  county  to  aft-iit  to  the  hoapital  emergency 
and  also  pereona  aha  could  pay  a  part  of  the  coat 
of  hospitalisation,  but,  upon  investigation,  ware  found 


to  be  financially  unable  to  meet  the  charges  made  by  a 
private  institution,  and  to  collect  from  them  ae  much  at 
they  mare  able  to  pay,  not  exceeding  the  actual  coat  to 


county,  for  such  persons  are  Indigent  in  a  valAi 
aense.  Their  Uvea  may  depend  upon  proper  heepitalisa- 
tion  but  they  cannot  get  It  i scan  at  of  their  limited 
financial   •esjurceo.  &y  furnishing  it  to  them  at  cost, 
or  at  less  than  cost  if  neceeaery,  tise  county  promotes 
the  health  and  welfare  of  its  el t leans. 

"We  find  a  different  situation  in  Siskiyou  County, 
aa  alleged  in  the  amended  complaint.  There  are  no  private 
hoapltala  In  the  vicinity  of  the  county  aeneri 
at  Yreka.  Citisena  who  need  hoapitallsaaiaai 
be  unable  to  get  it  without  what  might  be  fatal 
ience  and  delay  If  they  are  not  admitted  to  the  counto 
general  hoapital,  even  though  they  are  able  to  pay  foil 
rales,  under  such  clrcummtancas  it  is  proper  for  the 
county  to  furnish  the  aervlce  to  such  persons,  in  so  far 
aa  its  facilities  permit,  because  they  are  in  the  same 
situation  as  tha  indigent  sick  in  that  they  cannot  obtain 
the  care  they  need  regardless  of  their  ability  tc  pay  for 
it.  But  they  should  be  compelled  to  pay  as  much  of  tha 

italisation  aa  they  can.  The  admission 
hospital  under  auah  a 
and  upon  such  terms  clearly  promotes  the  health 


33-B 
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welfare  of  tne  citizens  of  tne  county  end  is 
within  the  pence  power*  of  the  board  of  super- 
powers,   so  exercised,  ere  (yoyeiTsennt  si   In 


"the  lsqpoeltlon  of  a  charge  for  service  la  not 
Inconsistent  with  the  exercise  of  a  governmental  func- 
tion.    (Keller  t.  City  of  Los  Angela*,  179  Sal.  605 
[173  Pac.   j&j.i  Kenning  v.  City  of  Pasadena,  36  cal. 


lire  Pac.  VXjii  flaming  v.  city  of  Pasadena,  po  cai. 
App.  666  (209  ?sc.  253; ;  Billwood  r.  macks,  42  Cal. 
App.  602  [15H  Fee.  33;  .5     ?tor  U  the  fact  that  the 
oountj  i&ai  aural  hospital  was  operated  at  •  profit  eon* 
troUlnfT" — TS^^asls  added) 

see  also  oriffin  ▼.  OwanBx  a**  Oalsam.  44  cai.  apt 

915,  *t  919.  where  iba  court  stated} 

"Prow  theae  claesl  fleet  ions  it  would  appear  that 


ftm  Bf*JBlf   ws^   cc.^duct  Inr.  a  ^e:  cr-al  ^ublic    fwaptfl, 
It  cannot  be  held  ea  a  alter  of  law. 


that  the 

hoapltal  was  conducted  In  a  proprietary  capac 
regardless  of  any  allegation  to  that  effect  In  the 
easplalnt.  In  the  first  two  groups  applicant*  were 
admitted  without  charge;  In  the  two  latter  group* 
the  service  was  rendered  at  cost  and  without  profit. 
The  fact  that  the  hospital  admitted  certain  paying 
patients  did  not  convert  a  public  hoapltal  into  a 
proprietary  or  prlvete  hospital. "  (Bsphaels  added) 


A*  Indicated  above,  the  only 
Ho.  46o_58  «**  *  change  In  the  nan*  of  the  San  Franeleoo  Hoapltal 
to  sen  Prencisco  Oeneral  Hoapltal  by  the  addition  of  the  word 
•General."  The  ordinance  specifically  indicates  thet  the  Sen 
Francisco  Oeneral  Hoapltal  le  the  county  hoapltal  operated  by  the 
it  of  Public  Health  of  the  City  end  Cownty  of  Ban 


>ly  Bill  *>.  59*  raferiad  to  above,  will  be  applicable 
ital  operated  by  the  City  and  County  of  Ban  Pranclse* 
Ltal  i*  known  a*  the  Ban  Frenclaeo  Hoapltal  or 

tne  BBfl  P-renclsoo  General  I -..*pital.   Bald  bill  proposes  to  add  sP>e*ld*l 
7000  to  the  Qrueiiswwn  Code,  *s  follows: 

"•Public  hospital'  include*  any  hospital,  or 
Institution  for  the  care  of  the  sick,  owned. 


by  the  State  or  any  city,  county, 
county,  BaaUelpal  corporation,  hospital  district, 


bo% 


•?.p-ju,( 
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or  any  other  political  subdivision  of  the  State 
established  by  law." 

The  county  hospital  operated  by  the  City  and  County  of 
San  Francisco  would  be  a  public  hospital  under  said  proposed 
Section  7000  of  the  Government  Code  aid  therefore  all  of  the 
provisions  of  Assembly  Bill  No.  525  would  be  applicable  to  said 
county  hospital,  regardless  of  whether  it  was  called  the  San 
Francisco  Hospital  or  the  sen  Francisco  General  Hospital. 

Said  Assembly  Bill  No,  525  would  remove  the  immunity  of 
the  City  aid  County  of  San  Francisco  from  liability  for  ordinary 
negligence  of  its  officers  and  employees  in  the  operation  of  the 
San  Francisco  General  Hospital  and  would  also  make  the  City  liable 
where  death  or  injury  to  a  person  was  proximately  caused  by  "an 
ultrahazardous  activity  engaged  in  by  the  hospital." 

You  are  advised  accordingly. 

Yours  truly, 


DION  H.  HOLM 
City  Attorney 

LSM/TJB 
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SUBJECT:   FRATERNITY  OR  CHAPTER  HOUSE  IS  NOT  PERMITTED  IN  A 
FIRST  RESIDENTIAL  DISTRICT. 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"The  Department  of  City  Planning  is  in 
receipt  of  a  complaint  relative  to  the  use  of 
certain  premises  located  in  Ingleside  Terrace, 
which  is  in  a  First  Residential  District. 

"The  premises  in  question  are  at  60  Cedro 
Way,  and  they  are  presently  occupied  by  five 
students,  who  are  attending  San  Francisco  State 
College.  The  complaint  alleges  that  the  premises 
are  used  by  these  students  as  a  fraternity  house 
(Alpha  Zeta  Sigma),  and  that  the  coming-and -going 
of  automobiles  at  all  hours,  with  inordinate  con- 
sumption of  curb  parking,  is  but  one  of  the  con- 
comitants of  this  occupancy.   A  representative  of 
the  Department  of  City  Planning  interviewed  one 
of  the  students,  who  stated  that  the  property  was 
actually  being  rented  by  five  students,  but  that 
it  was  not  being  used  as  a  fraternity  house. 

"Due  to  the  circumstance  that  the  premises 
are  leased  from  the  owner  and  are  being  used  as 
a  type  of  cooperative  rooming- or  boarding-house, 
the  question  arises  whether  such  use  would  be 
analogous  or  would  correspond  to  use  by  a  family 
group.   In  this  connection,  we  should  like  to  know 
whether  your  Opinion  No.  3017,  rendered  on  March  7, 
1939  (copy  of  which  is  attached),  would  be  pertin- 
ent. 

"In  the  case  of  the  complaint  outlined  above, 
we  should  appreciate  being  advised  at  your  conven- 
ience regarding  the  application  that  should  be 
given  to  the  pertinent  provisions  of  the  Planning 
Code  and  the  interpretation  thereof  as  set  forth 
in  your  Opinion  No.  3017  of  March  7,    1939." 
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OPINION 

Essentially  your  inquiry  is  whether  a  home,  zoned  First 
Residential,  at  60  Cedro  Way,  San  Francisco,  may  be  rented  by  five 
students  attending  San  Francisco  State  College  and  operated  by  them 
as  a  fraternity  or  chapter  house. 

The  restrictions  on  use  of  property  in  a  First  Residential 
District,  insofar  as  we  are  here  concerned,  are  the  same  today  as 
they  were  when  my  predecessor  John  J.  0' Toole  rendered  his  opinion 
on  March  7,  1939  (No.  3017),  in  which  opinion  he  determined  that 
while  a  room  or  two  in  a  "single  family  dwelling"  might  be  rented 
out  in  premises  located  in  a  First  Residential  District,  it  might 
only  be  done  where  the  main  use  of  the  house  was  its  occupancy  by 
the  family  doing  the  renting  and  where  the  occupant  was  treated  as 
a  part  and  parcel  of  the  family  group  occupying  the  premises.   See 
also  City  Attorney's  Opinion  dated  December  13,  iy^  (No.  y±*). 

I  am  in  full  accord  with  this  opinion  of  my  predecessor 
John  J.  0' Toole,  as  has  heretofore  been  indicated  in  my  opinion  to 
you  dated  December  13,  1954  (No.  912).  I  should  point  out  that  the 
case  of  City  of  Syracuse  v.  Snow  [1924]  205  NYS  735,  to  which 
Mr.  0' Toole  made  incidental  reference  as  holding  that  under  the 
facts  of  that  case  a  college  sorority  was  considered  as  "a  single 
family  dwelling"  applies  only  to  that  case  and  represents  a  minor- 
ity view  throughout  the  country. 

The  overwhelming  majority  viewpoint  throughout  the  country 
is  to  the  effect  that  a  fraternity  or  sorority  house  cannot  and  is 
not  considered  as  a  "single  family  dwelling." 

7  ALR  2d  436  (See  annotation) 

Seeley  v.  Phi  Sigma  Delta  [1928],  Michigan,  222  NW  180, 
where  the  court  held  that  a  restrictive  covenant 
running  with  the  land,  limiting  use  thereof  to 
"one  single  private  dwelling  house,"  prohibits 
use  of  the  property  as  a  college  fraternity  or 
chapter  house  intended  to  provide  board  and 
rooms  for  part  of  the  members  and  a  gathering 
place  for  fraternity  purposes  for  all  members. 
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Hannan  v.  Harper  [1926],  Wisconsin,  208  NW  255, 
45  ALR  1119,  where  the  court  said: 

"...  The  conclusion  which  we  reach  Is  but 
the  intuitive  judgment  of  every  member  of  a 
household  of  ordinary  sensibilities.   Fraternity 
and  club  life  is  antagonistic  to  family  life. 
Fraternities  and  clubs  are  organized  and  main- 
tained because  they  are  something  different 
from  the  home,  and  for  the  purpose  of  providing 
a  place  for  freedom  of  action  not  ordinarily 
indulged  in  the  well-regulated  home . " 

City  of  Lincoln  v.  Logan- Jones  [1931],  Nebraska, 
235  NW  583,  where  the  court  held: 

"A  Greek  letter  fraternity  violates  a  zoning 
ordinance  when  it  occupies  and  uses  in  an 
exclusive,  residential  district  a  residence  as 
a  chapter  house." 

MU  Chapter  Building  Fund  v.  Henry  [19^9],  Georgia, 
51  SE  2d  841,  where  the  court  stated: 

"Activities  described  in  the  petition,  when 
engaged  in  by  exuberant  and  hilarious  young 
people,  might  reasonably  be  said  to  constitute 
a  decided  disturbance  to  the  peace  and  quiet  of 
a  sedate  and  elderly  group  of  peaceful  citizens 
in  a  strictly  residential  neighborhood,  seeking, 
by  such  a  restrictive  covenant  as  that  here 
involved,  protection  from  the  noise,  bustle, 
and  confusion  which  necessarily  surrounds  places 
where  young  people  gather  together  for  the 
enjoyment  of  activities  of  the  kind  described." 

I  do  not  believe  that  under  our  zoning  ordinance  such  a 
use  can  be  enlarged  upon  so  as  to  permit  of  a  fraternity  or  chapter 
house  to  be  run,  as  such,  in  a  home  zoned  for  a  "single  family 
dwelling." 
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You  are  thus  advised  in  connection  with  your  inquiry 
as  submitted. 


Respectfully  submitted , 


DION  R.  HOLM 
City  Attorney 


To:   Department  of  City  Planning 
100  Larkin  Street 
San  Francisco  2 

Attention:  James  R.  McCarthy 

Director  of  Planning 
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SUBJECT:   EMPLOYMENT  OP  HEARING  REPORTER,  RETROACTIVE 
CERTIFICATION  OP  FUNDS  FOR  SERVICES. 

Dear  Sir: 

We  have  your  request  for  opinion  as  follows : 

REQUEST 

"I  am  in  receipt  of  a  form  titled  'Proposed 
Appointment  of  Employee  to  Position  Exempt  from 
Certain  Sections  of  Civil  Service  Provisions, ' 
copy  of  which  is  attached. 

"What  has  occurred  is  as  follows:   A  B422 
Hearing  Reporter  was  appointed  for  services  at 
a  dismissal  hearing  of  an  employee;  the  appoint- 
ment was  made  September  24,  the  hearing  was  held 
September  24,  and  this  office  received  the  instru- 
ment on  November  5. 

"Please  advise  me  if  I  may  now  legally  certify 
that  funds  are  available  for  the  appointment  and 
pay  this  compensation." 

OPINION 

Section  86  of  the  Charter  specifically  forbids  payment  of 
moneys  on  any  obligation  involving  the  expenditure  of  money  unless 
the  controller  first  certifies  that  funds  are  available. 

A  similar  situation  arose  in  Williams  Bros,  and  Haas  v. City 
and  County  of  San  Francisco  in  53  C.A.2d  416,  involving  Charter 
Section  6b.  The  applicable  rule  is  thus  stated  in  the  first  headnote 
of  the  opinion  therein: 

"There  is  a  failure  to  comply  with  the  charter 
provisions  invalidating  all  obligations  involving  an 
expenditure  of  money  unless  the  controller  first  cer- 
tifies that  there  is  a  valid  appropriation  from  which 
the  expenditure  might  be  made." 

The  court  further  discussed  the  question  of  whether  a  re- 
covery could  be  had  on  a  quantum  meruit  and  concluded  that  no  payment 
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could  be  made  where  a  claim  is  based  upon  a  contract  made  void  by 
the  charter  restriction. 

Upon  the  facts  presented,  it  is  clear  that  payment  cannot 
now  be  made  to  the  concerned  reporter  because  the  controller  did  not 
certify  that  funds  were  available  as  required  by  the  Charter. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 


TO:   MR.  HARRY  D.  ROSS,  Controller, 

City  and  County  of  San  Francisco 
109  City  Hall 
San  Francisco  2 


AOS/l/FB 
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March  19,  1959 


SUBJECT : 


Gentlemen : 


MILITARY  AND  VETERANS  CODE  SECTION  395.3,  EFFECT  OF  ON 
PROBATIONARY  EMPLOYEE  WHO  RESIGNED  TO  ENTER  MILITARY 
SERVICE . 


I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Robert  Dean  was  appointed  to  the  Recreation 
and  Park  Department  as  058  Gardener  on  July  19, 
1955.   On  August  12,  1955  and  while  still  serving 
a  probation,  Mr.  Dean  resigned  his  position, 
reason,  'to  enlist  in  the  U.  S.  Army'. 

"Mr.  Dean  petitioned  the  Civil  Service  Commis- 
sion at  its  meeting  of  July  17,  1958  for  the  right 
to  'pick  up  in  the  Recreation  and  Park  Department 
where  he  left  off,  as  he  expresses  it.   He  was  dis- 
charged from  the  Army  on  June  27,  1958. 

"During  a  conversation  In  this  office,  Mr.  Dean 
stated  that  he  enlisted  in  1955  in  order  to  join  his 
old  unit  which  was  going  overseas. 

"The  Commission  directed  that  you  be  asked  to 
define  Mr.  Dean's  rights  in  this  matter.   Specifically, 

(1)  Does  the  fact  that  Mr.  Dean  did  not  complete  his 
probation  prior  to  enlistment,  affect  his  rights  under 
Section  395.3  of  the  Military  and  Veterans'  Code?; 

(2)  Does  the  second  tour  of  duty  which  began  in  August 
1955,  constitute  an  extension  of  his  original  term 

of  enlistment,  service  or  tour  of  duty  with  the  armed 
forces  within  the  meaning  of  Section  395.3  of  the 
Military  and  Veterans'  Code? 

"If  it  is  your  opinion  that  Mr.  Dean  must  be 
returned  to  the  Recreation  and  Park  Department,  would 
he  be  deemed  to  have  completed  his  probation  as  058 
Gardener?" 
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OPINION 


The  rights  of  the  veteran  in  question,  in  my  opinion,  are 
determinable  under  Section  395.1  of  the  Military  and  Veterans  Code. 
They  are  not  determinable  under  Section  395.3  because  said  latter 
section  contains  the  following: 

"This  section  does  not  apply  to  any  public 
officer  or  employee  to  whom  the  right  to  re-enter 
public  office  or  employment  after  service  in  the 
armed  forces  has  been  granted  by  any  other  provi- 
sion of  law." 

The  applicable  portion  of  Section  395.1  reads  as  follows: 

"Public  employees:  return  to  position  after 
termination  of  active  service.   (a)  Notwithstand- 
ing  any  other  provision  of  law  to  the  contrary, 
any  public  officer,  deputy,  assistant,  or  employee 
of  the  State,  or  of  any  city,  county,  city  and 
county  .  .  .  wno,  in  time  of  war  or  national 
emergency  as  proclaimed  by  the  President  or 
Congress,  .  .  .  leaves  or  has  left  nis  office  or 
position  prior  to  the  end  of  the  war,  ...  to 
join  the  armed  forces  of  the  United  States  and 
who  does  or  did  without  unreasonable  and  unneces- 
sary delay  join  the  armed  forces.  .  .  shall  have 
a  right,  if  released,  separated  or  discharged  under 
conditions  other  than  dishonorable,  to  return  to 
and  re-enter  upon  the  office  or  position  within 
three  months  after  the  termination  of  his  active 
service  with  the  armed  forces,  ...  if  the  term 
for  which  he  was  elected  or  appointed  has  not  ended 
during  his  absence;  provided,  that  such  right  to 
return  to  and  re-enter  upon  the  office  or  position 
shall  not  extend  to  or  be  granted  to  such  public 
officer,  deputy,  assistant,  or  employee  of  the 
State,  or  of  any  city,  county,  city  and  county, 
school  district,  water  district,  irrigation  dis- 
trict or  any  other  district,  political  corporation, 
political  subdivision  or  governmental  agency  thereof, 
who  voluntarily  requests  an  extension  of  his  original 
term  of  enlistment,  service  or  tour  of  duty  with  the 
armed  forces  of  the  United  States  or  of  the  militia 
of  this  State.   .  .  . 
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"(b)  Upon  such  return  and  re-entry  to  the 
office  or  employment  the  officer  or  employee  shall 
have  all  of  the  rights  and  privileges  in,  con- 
nected with,  or  arising  out  of  the  office  or  employ- 
ment which  he  would  have  enjoyed  if  he  had  not  been 
absent  therefrom,  provided,  however,  such  officer 
or  employee  shall  not  be  entitled  to  sick  leave, 
vacation  or  salary  for  the  period  during  which, 
he  was  on  leave  from  such  governmental  service 
and  in  the  service  of  the  armed  forces  of  the 
United  States.   .  .  . 

"(c)  Any  officer  or  employee  other  than  a 
probationer  who  is  restored  to  his  office  or 
employment  pursuant  to  this  act  shall  not  be  dis- 
charged from  such  office  or  position  without  cause 
within  one  year  after  such  restoration,  ..." 

In  construing  the  rights  of  a  veteran  under  the  above 
section  we  are  duty  bound  to  do  so  with  liberality  in  support  of 
the  legislative  intent  to  encourage  enlistment  of  public  employees 
in  the  Armed  Forces  by  buttressing  them  with  civil  re-employment 
rights  upon  return  from  the  service.   (Clopton  v.  Scharrenberg, 
166  C.A.  2d  430;  People  v.  Sischo,  23  C.  2d  473. )  While  said 
section,  subdivision  (c),  denies  to  a  veteran  who  was  merely  a 
probationary  employee  before  enlistment  the  one-year  re-employment 
guaranty  accorded  to  permanent  employees,  it  is  clearly  indicated 
that  a  probationer  is  to  be  accorded  the  right  to  resume  whatever 
status  as  a  probationary  employee  he  had  at  the  time  of  enlistment, 
Such  appears  to  be  what  the  veteran  in  this  instance  had  in  mind 
when  he  made  his  application  'to  pick  up  where  he  left  off.'   You 
are,  therefore,  advised  that  this  veteran  is  entitled  to  re-employ- 
ment as  an  058  Gardener  with  credit  on  his  probationary  time  for 
the  time  he  served  in  that  capacity  prior  to  his  enlistment  in  the 
Armed  Forces. 

Settlement  of  your  second  question  must  be  in  favor  of 
the  veteran  on  the  basis  of  facts  submitted.   They  show  no  satis- 
factory proof  that  this  veteran's  second  tour  of  duty  was  a 
voluntary  extension  of  his  original  term  of  enlistment,  and  in 
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the  absence  of  such  proof,  it  may  not  be  held  that  he  was  so 
enlisted  either  under  Section  395.1  or  395-3  of  the  Military  and 
Veterans  Code. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

Attention:   Mr.  George  E.  Grubb 
Personnel  Director 


RJR/BJW 


OPINION  NO.  1337 
March  19,  1959 

SUBJECT:   ASSEMBLY  BILL  NO.  487,  AMENDING  SECTION  106,  REVENUE  AND 
TAXATION  CODE,  DEALING  WITH  DEFINITION  OP  POSSESSORY  IN- 
TERESTS; APPEALS  FROM  THE  PROVISIONS  OF  SUCH  LAW  TO  THE 
BOARD  OF  SUPERVISORS  AS  A  BOARD  OF  EQUALIZATION. 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  a3 


follows : 


R  E  Q  U  E  S  T 

"At  its  meeting  of  March  4,  1959,  the  County, 
State  and  National  Affairs  Committee  had  for  con- 
sideration a  report  from  the  Assessor  relative  to 
Assembly  Bill  No.  487,  copy  of  which  is  attached. 

"The  report,  signed  by  Mr.  Edward  J.  Durkin, 
Real  Estate  Analyst,  reads  in  part  as  follows: 

"'Assembly  Bill  487  is  a  companion  measure  to  Senate 
Bill  307,  and  amends  Sec.  106  of  the  Revenue  and  Tax- 
ation Code  to  include  in  the  definition  of  personal 
property  any  possessory  interest  therein. 

" 'The  purpose  of  this  legislation  is  to  spell  out 
the  intent  of  the  Legislature  to  tax  these  possessory 
interests.   In  the  recent  Supreme  Court  decisions 
affecting  the  Aerojet  General  Corporation  and  the 
General  Dynamics  Corporation  v.  County  of  Los  Angeles, 
the  court  held  that  these  possessory  interests  WERE 
NOT  taxable  without  further  implementing  legislation. 

"'These  measures,  we  believe,  provide  such  implemen- 
tation and  Assessor  Wolden  and  the  State  Association 
of  County  Assessors  urge3  their  support  and  adoption. ' 

"The  Committee  has  requested  that  you  submit  an 
opinion  as  to  whether  or  not  appeals  from  the  pro- 
visions of  such  a  law,  if  enacted,  would  be  made  to 
the  Board  of  Supervisors,  as  the  Board  of  Equaliza- 
tion for  San  Francisco;  also,  would  the  Board  be 
involved  with  the  problem  of  possessory  interest  in 
real  estate? 
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"This  matter  will  be  held  on  calendar  pending 
receipt  of  your  opinion,  after  which  a  committee 
hearing  on  the  matter  will  be  arranged." 

OPINION 

Assembly  Bill  No.  487  amends  Section  106,  Revenue  and 
Taxation  Code,  to  read  as  follows: 

"'Personal  property'  consists  of  all  property 
except  real  estate  including  the  possession  of,  claim 
to,  ownership  of,  or  right  to  the  possession  of  tan- 
gible personal  property  and  every  other  legal  and 
equitable  interest  therein." 

The  effect  of  this  proposed  amendment  is  to  increase  the 
tax  base  by  the  inclusion  in  the  assessment  roll  of  possessory 
interests  in  personal  property.  Assessed  values  of  such  posses- 
sory interests  appearing  upon  the  local  roll  would  be  subject  to 
protest  and  appeal  to  the  Board  of  Supervisors  sitting  as  the 
Board  of  Equalization.  [Div.  1,  Pt.  3,  Revenue  and  Taxation  Code] 

The  proposed  amendment  does  not  in  any  way  change 
present  law  relating  to  taxation  of  possessory  interests  in  real 
property. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Attention:   Robert  J.  Dolan 

Clerk  of  the  Board 


OIW/TJB 


OPINION  NO.  1338 
March  19,  1959 

SUBJECT:   BAY  AREA  AIR  POLLUTION  DISTRICT,  STORAGE  OP  RECORDS. 

Dear  Sir: 

You  have  requested  an  opinion  as  follows: 

REQUEST 

"Our  office  has  been  requested  to  accept 
microfilm  and  valuable  papers  and  records  for 
storage  in  our  Records  Center  from  the  Bay  Area 
Air  Pollution  Control  District. 

"Could  you  please  advise  whether  the  City 
and  County  may  legally  accept  such  records  for 
storage?" 

OPINION 

The  Department  of  Finance  and  Records  is  designated  by 
Section  6l  of  the  Charter  of  the  City  and  County  of  San  Francisco 
as  one  of  the  departments  to  which  certain  "functions,  activities 
and  affairs  of  the  city  and  county"  are  to  be  allocated  by  the 
Chief  Administrative  Officer.    Clearly,  therefore,  the  Department 
of  Finance  and  Records  may  utilize  its  facilities  and  personnel  only 
in  conjunction  with  "functions,  activities  and  affairs  of  the  city 
and  county." 

The  Bay  Area  Air  Pollution  Control  District  was  created  by 
the  Legislature  of  the  State  of  California.   (Health  and  Safety 
Code,  Sections  24345  to  24372.)   Said  District  is  expressly  de- 
clared to  be  "a  public  agency  of  the  State."    (Health  and  Safety 
Code,  Section  24350.1.)   It  is  an  entity  separate  and  apart  from 
the  City  and  County  of  San  Francisco. 

The  legislation  creating  this  District  provides  that  it 
shall  establish  and  maintain  its  own  offices  for  the  conduct  of  its 
affairs  and  that  it  may  employ  necessary  personnel.   (See  Health 
and  Safety  Code,  Sections  24354.3  and  24354.7.)    Provision  is  also 
made  for  the  funds  necessary  to  maintain  the  operations  of  said 
District. 

Lastly,  it  must  be  noted  that  the  City  and  County  of 
San  Francisco  is  only  one  of  several  counties  included  within  the 
District.   Consequently,  the  records  of  the  District  will  not 
relate  exclusively  to  the  City  and  County  of  San  Francisco. 


OPINION  NO.  1338 
March  19,  1^59 
Page  2 


You  are  therefore  advised  that  it  would  be  beyond  the 
authority  of  the  Director  of  the  Department  of  Finance  and  Records 
to  accept  for  storage  the  records  of  the  Bay  Area  Air  Pollution 
Control  District. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


VIRGIL  ELLIOTT,  Director  of 

Finance  and  Records 
220  City  Hall 
San  Francisco  2 

SHERMAN  P.  DUCKEL,  Chief 

Administrative  Officer 
289  City  Hall 
San  Francisco  2 

MR.  L.  LeGUENNEC 
Record  Center 
150  Otis  Street 
San  Francisco  3 


DJG/WJB 


OPINION  NO.  1339 
March  20,  1959 


SUBJECT:   POWER  OF  LIBRARY  TO  GRANT  MORATORIUM 
ON  PINES  FOR  ONE  DAY 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Library  Department  is  celebrating  National 
Library  "Week  in  San  Francisco  from  April  12  -  18, 
1959,  and  an  experimental  proposal  has  been  made  to 
have  a  moratorium  on  fines  for  one  day  only,  Friday, 
April  17,  1959,  as  has  been  the  policy  in  many 
libraries  throughout  the  country. 

"in  this  manner  we  hope  to  have  many  books 
returned  to  the  Library  Department  which  have  been 
withheld  by  patrons  because  of  the  amount  of  fines 
whirih  have  not  been  collectible  through  the  Bureau 
of  Delinquent  Revenue;  it  has  been  the  experience  in 
other  libraries  where  books  that  have  been  kept  out 
for  many  years  have  been  returned  under  such  a 
moratorium. 

"I  would  appreciate  if  you  would  furnish  me 
with  an  opinion  as  to  whether  this  would  be  legal 
in  order  that  we  may  set  up  our  program  for  National 
Library  Week," 

OPINION 

Your  request  for  opinion  presents  but  one  question, 
namely,  whether  the  Library  Commission  has  authority  to  author- 
ize a  one  day  moratorium  on  fines  in  order  to  encourage  the 
return  of  overdue  books  during  the  observance  of  National 
Library  'Week  in  San  Francisco. 

Investigation  has  disclosed  that  the  Library  Commis- 
sion authorized  the  present  schedule  of  fines  for  overdue  books 
pursuant  to  authority  granted  it  under  the  Charter  of  the  City 
and  County  of  San  Francisco,  Section  19  and  Section  ij.3  which 
incorporates  Chapter  VII  of  the  Old  Charter  of  the  City  and 
County  of  San  Francisco  (l899)»   The  above-mentioned  sections 
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of  the  Charter  of  the  City  and  County  of  San  Francisco  author- 
ize the  Library  Commission  to  make  rules  and  regulations  for 
the  custody  and  protection  of  property  under  its  control. 

The  Library  Commission  having  authority  to  set  fines 
to  encourage  the  prompt  return  of  borrowed  books  also  has  the 
authority  to  suspend  fines  temporarily  to  achieve  the  same 
purpose.   Both  the  setting  and  suspension  of  fines  are  reason- 
able regulations  designed  to  protect  property  of  the  City  and 
County  of  San  Francisco  under  the  control  of  the  Library 
Commission. 

It  is  my  opinion  that  the  Library  Commission  has 
authority  to  declare  a  one  day  moratorium  on  fines  to  encourage 
the  return  of  overdue  books  during  the  observance  of  National 
Library  Week  in  San  Francisco, 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  L.  J.  Clarke 
City  Librarian 

San  Francisco  Public  Library 
Civic  Center 
San  Francisco  2 


TJL/GEB 
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County,  State  and  National  Affairs  Committee         No.  1339-A 

of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Gentlemen: 

This  is  in  response  to  the  request  made  at  your  meeting 
of  March  12,  1959,  on  Senate  Bill  No.  576  creating  the  Golden  Gate 
Authority,  that  I  submit  to  you  a  written  memorandum  for  your 
records  of  my  position  on  this  bill. 

The  first  thing  to  be  noted  about  this  pending  legislation 
is  that  it  attempts  to  create  a  completely  autonomous,  self- 
perpetuating  governmental  body,  free  from  control  by  the  Executive 
Department,  the  legislature,  and  the  electorate.  You  will  note 
f rom  i;he  digest  I  previously  submitted  to  you,  on  page  2,  under 
the  heading  "The  Authority,"  that  the  management,  operation  and 
control  of  the  facilities  acquired  by  the  authority  are  vested  in 
the  authority  and  its  powers,  rights,  functions  and  duties  v/ith 
respect  thereto  "shall  not  be  interfered  v/ith";  that  while  any 
bonds  issued  by  it  remain  outstanding,  its  powers,  duties  or 
existence  shall  not  be  diminished  or  impaired  and  its  territorial 
jurisdiction  cannot  be  diminished  or  decreased,  and  that  the  act 
cannot  be  amended  in  any  material  respect  which  will  adversely 
affect  the  rights  and  interests  of  the  holders  of  the  bonds. 

All  of  these  provisions  are  undoubtedly  inserted  in  the 
bill  as  a  guarantee  to  the  prospective  bondholders  investing  in 
the  authority's  bonds  and  there  is  a  manifest  intent  that  they 
become  a  part  of  the  obligation  of  the  contract  between  the 
authority  and  the  bond  investors. 
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Assuming,  initially,  that  it  would  be  within  the  powers 
of  the  Legislature  to  validly  make  these  contractual  commitments 
with  reference  to  its  sovereign  powers,  such  provisions,  if 
adopted,  would  be  thereafter  binding  upon  subsequent  legislatures 
while  bonds  of  the  authority  remain  outstanding,  in  view  of  the  con- 
stitutional guarantees  against  impairment  of  the  obligation  of 
contracts  contained  in  Article   I  ,  Sectioni6,  of  the  State 
Constitution  and  Section  10  of  Article  I  of  the  Constitution  of 
the  United  States.   The  consequence  v/ould  be  that  the  Legislature 
would  have  created  a  governmental  body  exercising  authority  over 
facilities  affected  with  a  great  public  interest  that  would 
in  effect  be  superior  to  the  Legislature  itself,  that  v/ould  be 
free  from  its  control,  police  po_  er,  or  otherwise,  and  that  v/ould 
possess  greater  immunities  in  its  functions, powers  and  operations 
than  those  possessed  by  the  State  Government,  any  of  its  agencies 
or  political  subdivisions,  or  by  any  private  individual,  corpor- 
ation or  utility  located  within  the  State.   Thus,  if  the  authority 
acquired  the  harbor,  airport  and  bridge  facilities  of  the  City 
and  County  of  San  Francisco,  so  vital  to  the  economy  of  this 
community,  and  operated  them  in  a  manner  detrimental  to  that 
economy,  or  charged  exorbitant  rates,  tolls  or  fees,  or  mis- 
managed these  facilities  in  any  manner,  or  if  regulation  of  the 
authority's  operations  became  necessary  in  the  general  public 
interest,  there  v/ould  be  no  recourse  and  no  remedy.   This 
legislature  or  any  subsequent  legislature  would  be  poverless 
to  interfere  because  of  the  contractual  obligation  constitutionally 
protected  from  impairment  that  It  vuuld  have  created  by  reason 
of  the  provisions  of  the  act  hereinabove  discussed. 

It  is  my  opinion,  however,  that  such  provisions  are 
beyond  the  power  of  the  Legislature  to  enact,  and  v/ould  be  held 
to  be  illegal  and  void.   One  may  recognize  that  when  the  pov/er 
to  issue  revenue  bonds  is  created  certain  governmental  guarantees 
must  be  made  to  insure  the  security  of  the  bonds  if  they  are  to 
be  marketable.   Such  governmental  guarantees  may  validly  become 
part  of  the  obligation  of  the  contract  created  by  the  sale  of  the 
bonds  and  be  constitutionally  protected.   This  does  not  mean, 
however,  that  there  can  be  a  complete  abdication  of  sovereign 
pov/er  over  the  entity  issuing  the  bonds. 

The  case  of  .3prinA_Vall_ey  .ater  works,  v.  Board  of 
Supervisors  of  San  Prancisco,  61  Gal.  3  (affirmed  110  U.S.  347, 
20  L.ed.  173),  involved  a  situation  in  v/hich  the  spring  Valley 
'.<ater  Company  had  been  organized  under  an  act  under  v/hich  it  had 
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a  right  to  have  water  rates  fixed  by  a  board  of  commissioners. 
Subsequently  this  act  was  repealed  and  the  pover  to  fix  water 
rates  was  vested  in  the  Board  of  oupervisors.   The  company  contended 
that  the  change  in  the  law  impaired  its  charter  and  contravened  the 
tenth  section  of  Article  I  of  the  Constitution  of  the  United  States 
prohibiting  the  State  from  impairing  the  obligation  of  a  contract. 
The  court  in  ruling  against  this  contention  pointed  out  as  follows, 
at  pages  6-8: 

"A  privilege  was  given  to  the  company  to  participate,  to 
a  certain  extent,  in  the  selection  of  the  agents  who  were 
to  constitute  the  Board  for  determining  the  rates;  but  the 
privilege  was  subordinate  to  the  powers  reserved  by  the 
State  for  regulating,  between  the  corporation  and  the  pub- 
lic, the  use  of  water  furnished  to  the  public  by  the  appoint- 
ment of  agents  to  fix  the  rate  to  be  charged  for  it;  and  the 
company,  under  its  contract  with  the  State  held  the  privilege, 
subject  at  all  times  to  any  laws  which  might  be  passed  by 
the  State  in  the  exercise  of  its  powers  of  regulation  and 
appointment.   Such  powers  were  not  granted  to  the  company. 
They  could  not  have  been  granted.    s  governmental  po\  ers, 
it  v/as  not  in  the  pov/er  of  the  Legislature  to  bargain  them 
away  to  corporations  or  individuals.   'Such  powers,1  says 
Mr.  Greenleaf ,  in  his  edition  of  "Cruise  on  Real  property," 
vol.  2,  p.  67,  'are  intrusted  to  the  Legislature  to  be 
exercised,  not  to  be  bartered  away;  and  it  is  indispensable 
that  each  Legislature  should  assemble  with  the  same  measure 
of  sovereign  power  which  v/as  held  by  its  predecessors.  Any 
act  of  the  Legislature  disabling  itself  from  the  future 
exercise  of  powers  intrusted  to  it  for  the  public  good  must 
be  void,  being  in  effect  a  covenant  to  desert  its  paramount 
duty  of  the  whole  people.' 


"The  v/ater  which  it  is  engaged  as  a  business  in  selling  to 
the  public  is  regarded  and  protected  by  law  as  its  prop- 
erty; but,  as  property,  which  has  been  devoted  to  the  use 
of  the  public,  it  is  siibject  to  the  regulation  and  control 
of  the  otate;  and  the  State,  while  it  has  sanctioned  the 
use,  has  a  duty  to  discharge  to  the  public  by  regulating 
the  use,  as  well  as  the  powers  and  privileges  of  the  corpor- 
ation incidental  to  the  use.   These  things  are  not  of  the 
contract;  they  appertain  to  the  sovereignty  of  the  State, 
and  can  not  be  bargained  away.   'All  property,'  says  Mr. 
Chief  Justice  Uaite,  'which  is  affected  with  a  public 
interest  ceases  to  be  a  juris  privati  only,  and  becomes 
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subject  to  regulation  for  public  benefit;  and  property  is 
affected  with  a  public  interest  whenever  it  is  devoted 
to  such  use  as  to  make  it  of  public  consequence  and  to 
directly  affect  the  community  at  large. '   (Kunn  v.  Illinois, 
94  U.  S.  126.)" 

In  the  more  recent  case  of  Camine tt i  v. lacif ic  jiutual 
Life  Insurance  Co.  of  N.  Y. ,  22  Cal.~2d  344,  the  same  principle 
was  stated  on  page  362  as  follows: 

11  It  is  urged  that  while  a  private  contract  fixing 
private  rights  is  subject  to  a  proper  exercise  of  the 
police  power,  a  different  rule  obtains  where,  as  here, 
the  contract  was  imposed  upon  the  parties  in  the  first 
instance  by  the  state  acting  in  the  interests  of  the 
general  welfare,   u'e  know  of  no  authority  holding  that 
in  such  a  situation  the  state  may  not  thereafter  legis- 
late on  the  same  subject.   On  the  contrary,  the  state 
cannot  abdicate  or  bargain  away  its  police  power  even 
by  express  grant  (Atlantic  Coast  Line  R.  R.  Co.  v. 
Goldsboro,  232  U.S.  548,  558  ^34  S.Ct.  364,  58  L.  *d. 
721/),  and  rights  under  a  so-called  'public'  contract 
are  subject  to  further  exercise  of  the  power  to  which 
they  owe  their  existence." 

The  Legislature  of  the  State  of  Georgia  created  a  Ports 
Authority  as  a  public  corporation  and  instrumentality  of  the 
State  of  Georgia.   The  act  creating  the  authority  empowered  it 
to  issue  revenue  bonds  which  were  to  be  payable  solely  from  in- 
come derived  by  the  authority.   The  bonds  were  not  to  be  deemed 
to  constitute  a  debt  of  the  State  of  Georgia  or  a  pledge  of  the 
faith  and  credit  of  the  state.   The  revenues  of  the  authority 
proved  to  be  insufficient  to  pay  for  the  bonds  it  issued  and 
the  Legislature  of  the  state  passed  another  act  obligating  the 
state  to  pay  the  cost  of  maintaining,  preparing  and  operating 
the  facilities  of  the  authority.   In  the  case  of  State  1-orts 
Authority  v.  Arnall,  41  S.L.  2d  246,  the  court  held  this  second 
act  unconstitutional,  and  in  the  coiirse  of  its  decision  pointed 
out  at  page  255  as  follows; 

"The  effect  of  this  act,  as  we  see  it,  is  to  pledge 
the  good  faith  and  credit  of  the  State  for  the  payment  of 
money  in  the  future  and  to  prevent  free  legislation  there- 
after, which  the  legislature  had  no  right  to  do.   No  one 
legislature  has  the  right  to  'tie  the  hands  of  its  suc- 
cessors, ***  with  reference  to  subjects  upon  which  they 
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have  equal  power  to  legislate.1  .  .  .  Act  Ho.  516  gives 
the  Authority  the  right  to  'covenant  for  and  on  behalf  of 
the  State  of  Georgia  for  the  payment  by  said  State  of  the 
cost  of  maintaining,  repairing  and  operating  any  project 
or  projects  acquired  or  constructed  under  the  provisions 
of  this  act,  in  their  entirety  or  to  the  extent  provided 
by  such  resolution,  and  such  resolution  shall  have  the 
force  of  contract  between  the  State  and  the  holders  of  said 
bonds  issued  for  such  project  or  projects;'  and  to  say  this 
is  not  an  effort  to  tie  the  hands  of  future  legislatures  and 
to  pledge  the  good  faith  and  credit  of  the  State  is  simply 
"to  'juggle  with  words.'" 

Also  see:         Thompson v«  Board  of  Trustees , 

144  Cal.  281; 

Wills  v.  Lo b  Angeles , 
209  Cal."  448; 

In  re  Collie,  38  Cal.  2d  396. 

I  feel  that  the  bill  is  further  illegal  in  its  attempt  to 
divest  the  Golden  Gate  Bridge  and  highway  District  of  its  juris- 
diction and  control  over  the  Golden  Gc;te  Bridge  and  to  transfer 
such  jurisdiction  and  control,  as  well  as  the  bridge  itself  and 
all  the  assets  of  the  district,  to  the  Golden  Gate  Authority. 
You  are  referred  to  my  Opinion  Ho.  943,  dated  April  22,  1955, 
copy  attached,  in  which  I  expressed  serious  doubts  about  the 
constitutionality  of  Senate  Bills  332  and  333,  introduced  in  the 
1955  Session  of  the  State  Legislature,  which  proposed  to  transfer 
jurisdiction  and  control  over  the  Golden  Gate  Bridge  from  the 
Golden  Gate  Bridge  and  Highway  District  to  the  California  Toll 
Bridge  Authority.   I  pointed  out  in  that  opinion  that  the  pro- 
posed bills  attempted  to  make  a  complete  change  in  the  conditions 
under  v/hich  the  electors  of  the  district  voted  to  form  a  district 
and  allow  themselves  to  be  taxed  for  the  preliminary  expenses  of 
the  district  and  their  taxable  property  to  serve  as  security  for  the 
bonds  to  be  issued  by  the  district.   The  doubts  expressed  in  that 
opinion  as  to  the  constitutionality  of  the  then  pending  legislation 
I  now  entertain  with  regard  to  Senate  Bill  Ho.  576,  with  even  greater 
reason.   Under  this  bill  the  taxable  property  of  the  six  counties 
comprising  the  district  remains  liable  for  the  outstanding  bonds 
of  the  district,  and  yet  these  counties  are  divested  of  the  control 
and  management  of  the  bridge  and  the  income  therefrom  which  serves 
as  a  protection  and  security  against  their  tax  liability.   The 
City  and  County  of  San  Francisco  is  responsible  for  877"  of  this 
liability. 
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During  my  presentation  to  you,  I  called  attention 
to  the  fact  that  the  revenues  from  the  Golden  G  te  Bridge  up 
to  date  had  "been  able  to  pay  off  interest  on  its  bonds  and 
retire  the  non-callable  bonds  on  the  dates  of  their  maturity. 
I  also  pointed  out  that  due  to  the  heavy  rate  of  retirement 
of  bonds  from  1967  to  1971  at  the  rate  of  S2, 800, 000  a  year, 
the  anticipated  revenues  would  not  be  sufficient  to  meet  these 
heavy  retirements  and  interest  charges.   I  also  pointed  out  that 
the  Bridge  District  had  reserve  funds  which  I  now  find  total  some 
$17,000,000.  l/ith  the  conservative  management  as  presently  in 
force  in  the  Bridge  District,  these  reserves,  if  retained,  v/ill  be 
ample  to  meet  all  the  indebtedness.   If  some  untried  agency  were 
to  assume  management  and  use  the  reserve  funds  for  other  purposes 
than  for  the  bridge,  the  Oity  taxpayers  from  1967  to  1971  would  be 
called  upon  to  make  up  87f"  of  any  of  the  deficits  that  may  have 
then  accrued  and  quite  possibly  many  earlier  deficits.   It  would 
seem  unbusinesslike  in  the  extreme  to  desert  a  fairly  certainty 
of  relieving  our  taxpayers  of  any  burden  and  embrace  a  scheme 
that  no  one  can  predict  how  it  may  come  out  financially. 

It  is  true  that  four  of  the  counties  now  comprising  the 
Golden  Gate  Bridge  and  Highway  District  have  a  minority  representa- 
tion on  the  Golden  Gate  Authority,  but  two  of  the  counties,  the 
County  of  Del  Horte  and  the  County  of  Lendocino,  have  no  representa- 
tion on  the  new  entity  at  all.   They  are  thus  completely  divested 
of  all  right  of  control  and  management  of  the  bridge  and  its  income 
"but  are  left  with  a  contingent  tax  liability  for  its  outstanding 
bonds.   In  my  opinion  the  bill  is  definitely  illegal  in  this  respect. 

I  will  now  endeavor  to  summarize  what  I  stated  at 
Committee  Hearing  concerning  the  effect  of  Senate  Bill  No»  576 
on  the  San  Francisco  Airport. 

I  believe  I  recounted  how  in  the  fiscal  year  1926-1927 
the  City,  through  a  Charter  Amendment,  passed  in  the  November 
election  of  1926,  permitted  the  City  to  purchase  land  for  the 
development  of  an  airport  outside  the  county,  leased  an  area 
of  125  acres  under  Ordinance  Ho.  74-28  from  the  kills  kstate  for 
three  years,  and  in  1930  we  purchased  1112  acres  of  this  property 
under  an  unusual  purchase  contract  from  the  estate  for  0105,000. 
This  acreage  has  "been  increased  to  approximately  4000,  with  very 
enhanced  values  since  1930.   I  also  pointed  out  that  the  voters  of 
San  Francisco  authorized  over  the  years  the  issuance  of  ^58, 110, 000 
in  non-callable  serial  bonds.   There  remains  unsold  of  these  bonds 
514,800,000.   The  City  sold  $43,310,000  of  these  bonds  and  redeemed, 
through  the  taxpayers'  money  as  the  airport  was  operated  at  a 
deficit  until  the  last  few  years,  ,,26,071,000  of  these  issues. 
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There  remains  outstanding  S17,239>000  of  these  bonds  to  be  redeemed 
and  when  the  additional  8 14 f 800, 000  earmarked  for  improvements  at 
the  airport  are  sold,  the  City  is  confronted  with  an  obligation  of 
airport  bonds  in  the  amount  of  ^32, 039, 000. 

As  indicative  of  the  tremendous  work  done  in  developing 
the  airport  as  one  of  the  outstanding  in  the  nation,  I  called 
attention  to  the  fact  that  in  1930  the  City  had  a  small  shack 
that  waB  supposed  to  be  a  coffee  shop  and  it  was  almost  impossible 
to  engage  anyone  to  operate  it.   It  was,  of  course,  a  dead  loss, 
and  by  way  of  contrast  to  that  humble  beginning,  in  the  fiscal 
year  1958-1959  revenues  from  the  present  restaurant  and  bars  were 
estimated  to  yield  to  the  City  S364,399.   This  estimate,  I  am 
advised,  is  approximately  ,.20,000  below  what  the  revenues  will 
actually  be. 

In  the  bonds  issued  by  the  City  for  airport  purposes, 
it  is  found  in  each  ^1000  bond,  as  is  found  in  all  City  bonds, 
the  following  language ; 

"The  City  and  County  of  San  Francisco,  a  municipal 
corporation,  organized  and  existing  under  the  Constitu- 
tion and  laws  of  the  State  of  California,  hereby 
acknowledges  it  is  indebted  and  for  value  received 
promises  to  pay  to  the  bearer  *  *  *  olOOO.OO  and  *  *  * 
the  full  faith  and  credit  of  said  City  and  County  are 
heieby  pledged  for  the  punctual  payment  of  the  principle 
and  interest  of  this  bond.1' 

This  clearly  illustrates  a  contractual  relationship 
existing  betv/een  the  City  and  the  holder  of  each  one  of  these 
bonds  and  no  statute  sought  to  be  enacted  by  the  Legislature 
can  modify,  abrogate  or  in  any  way  disrupt  the  contractual 
relationship  existing  between  the  holder  of  the  bond  and  the 
City  and  County  of  San  Francisco.   This  comes  under  the  recognized 
constitutional  guarantees  against  impairment  of  obligations  of 
contracts  as  set  out  in  Article   I  .,  Sectionl6  of  the  State 
Constitution  and  Section  10  of  Article  I  of  the  Constitution 
of  the  United  States. 

The  operation  of  the  Airport  has  been  a  deficit  operation 
for  many  years,  but  with  steady  improvement,  especially  in  later 
years,  toward  talcing  it  out  of  a  deficit  operation.   For  many  years 
all  operating  expenses  and  interest  on  outstanding  bonds  were  met, 
but  there  were  no  retirements  of  the  principle  amount  of  bonds 
until  recently. 
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Last  fiscal  year  revenues  from  operations  permitted  the 
payment  of  all  interest  on  all  outstanding  bonds  in  the  amount 
of  $118,788  and  in  1957-1958  the  revenues  permitted  the  retirement 
of  all  bonds  maturing  in  that  fisoal  year  in  the  amount  of  $1,708,000. 
This  latter  figure  is  a  great  deal  more  than  the  figure  1  stated  in 
oral  presentation. 

It  appears  the  airport  will  meet  all  of  its  operating 
expenses,  bond  interests  and  bond  redemption  out  of  revenues  for 
the  foreseeable  future  and  the  City,  if  it  favored  Senate  Bill  576, 
would  be  transferring  a  seemingly  certain  source  from  which  all 
obligations  of  the  airport  will  be  met  through  its  revenues  to  the 
Golden  Gate  Authority,  which  is  untried  in  management  and  could 
conceivably  operate  the  airport  at  financial  disadvantage  to  the 
detriment  of  the  taxpayers  of  San  Francisco.   This  is  most  important 
for  the  committee  to  consider  in  making  its  recommendation. 

I  wish  to  conclude  on  this  phase  of  my  report  that  no 
matter  what  efforts  are  made  to  have  another  agency  assume  the 
indebtedness  of  the  City,  we  are  boiind  by  the  very  terms  of  our 
bonds  to  pay  the  bondholders  in  the  event  the  substituted  agency 
failed  to  do  so.   There  is  no  legal  escape  from  this  obligation. 

In  connection  with  the  provisions  of  Section  67093  of 
the  act  providing  for  the  transfer  of  the  facilities  under  the 
jurisdiction  of  the  San  Francisco  Port  Authority  to  the  Golden 
Gate  Authority  under  an  agreement  to  be  approved  by  the  Legislature, 
many  legal  problems  are  of  course  involved.  However,  no  proper 
legal  analysis  is  possible  until  the  agreement  contemplated  by  the 
section  has  been  drafted. 

I  would  like  to  point  out  however  that  the  people  of  the 
State  of  California,  by  the  adoption  of  assembly  Constitutional 
Amendment  No.  11,  adding  Section  8-1/2  to  Article  AVI  of  the 
Constitution,  at  the  general  election  in  November,  1958,  authorized 
the  issue  and  sale  of  $60,000,000  in  State  bonds,  $50,000,000  to  be 
issued  for  the  development  of  State  harbor  facilities  at  San 
Francisco,  and  up  to  $10,000,000  for  financing  of  the  small  craft 
harbor  development  program.   The  bonds  are  to  be  issued  in  accord- 
ance with  the  provisions  of  the  Harbor  Development  Bond  Law  of  1958, 
Chapter  103,  Statutes  of  1958,  which  was  ratified  by  Assembly 
Constitutional  Amendment  No,  11..  Under  the  provisions  of  Article 
XVI,  Sections  1  and  8-1/2,  of  the  Constitution,  the  Harbor  Development 
Bond  Lav/  of  1958  is  irrepealable  until  the  principal  and  interest 
on  all  bonds  issued  under  the  authority  of  the  law  shall  be  paid 
and  discharged,  and  the  law  may  be  only  amended  by  amendments  germane 
to  the  subject  thereof* 
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The  Harbor  Bond  Lav/  of  1958  sets  forth  the  complete  terms 
and  conditions  for  the  issuance  of  up  to  ^50,000,000  in  bonds  to 
obtain  funds  for  the  improvement  of  San  Francisco  Harbor  and  its 
facilities.   The  bonds  are  to  be  issued  by  the  State  Treasurer  upon 
authorization  of  a  committee  consisting  of  the  State  Controller, 
the  State  Treasurer,  and  the  Director  of  Finance,   l-hen  sold  and 
delivered  they  are  to  constitute  valid  and  legally  binding  general 
obligations  of  the  State  and  the  full  faith  and  credit  of  the  State 
is  pledged  for  the  punctual  payment  of  both  principal  and  interest 
thereof.  A   special  sinking  fund  is  created  in  the  State  Treasury 
in  which  available  revenues  from  the  operation  of  the  port  are  to 
be  deposited.   The  law  appropriates  from  this  fund,  or  if  insufficient 
then  from  the  general  fund,  such  sums  annually  as  will  be  necessary 
to  pay  the  principal  and  interest  of  the  bonds  issued  and  sold  as 
such  principal  and  interest  become  due  and  payable.  Any   sums  with- 
drawn from  the  general  fund  for  the  payment  of  principal  of  or 
interest  on  the  bonds  is  to  be  returned  to  the  general  fund  with 
interest  thereon  as  soon  as  moneys  are  available  for  that  purpose 
in  the  sinking  fund.   Other  funds  are  likewise  created  for  the 
deposit  of  the  proceeds  of  the  bonds.  All   funds  are  State  Treasury 
funds  and  are  under  the  jurisdiction  of  the  Controller  and  the  State 
Treasurer  who  are  to  keep  a  full  and  particular  account  thereof  and 
a  record  of  their  proceedings  under  the  act,  and  annually  report 
to  the  Governor  thereon. 

The  terms  and  conditions  under  which  the  people  of  the 
State  of  California  authorized  :•  ..50,000, 000  of  harbor  improvement 
bonds  to  be  issued,  sold  and  redeemed,  as  above  briefly  outlined, 
are  totally  incompatible  with  the  pending  proposal  to  transfer  the 
harbor  and  all  its  funds,  assets  and  income  to  a  separate  local 
entity  which  is  not  to  be  deemed  an  agency  of  the  State  and  which 
is  proposed  to  be  free  from  control  of  the  State  and  its  officers. 
Assuming,  then,  that  an  agreement  would  otherwise  be  legally  drafted 
pursuant  to  Section  67093  of  Senate  Bill  Ho.  576  transferring  the 
harbor  and  its  facilities  to  the  Golden  Gate  Authority,  it  is 
difficult  to  perceive  how  such  an  agreement  could  be  effective  merely 
upon  approval  by  the  State  Legislature  and  without  ratification  by 
the  people  by  further  amendment  to  Article  XVI  of  the  Constitution. 

In  other  respects  the  bill  needs  clarification.   Section 
67100  of  the  bill  contains  the  following  sentence:   "The  provisions 
of  Section  4.5  are  binding  upon  the  authority,  the  State  and  all 
of  its  departments,  agencies  and  instrumentalities,  and  any  and 
all  private  and  public  corporations."   This  is  a  very  far-reaching 
statement  but  I  am  unable  to  determine  its  effect  as  there  if  no 
"Section  4.5"  in  Senate  Bill  Ho.  576,  and  as  of  the  present  time 
I  have  been  unable  to  determine  what  Section  4.5  refers  to. 
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Section  67115  of  the  bill  contains  the  following  language: 

"All  employees  of  any  facility  acquired  by  the  authority 
who  are  included  in  an  existing  civil  service  system 
shall  continue  to  have  and  possess  all  rights  under 
such  system  and  the  authority,  as  to  such  employees, 
shall  be  governed  by  such  civil  service  system  laws. 
All  employees  of  any  facility  acquired  by  the  authority 
who  are  then  enrolled  and  entitled  to  rights  under  any 
public  pension  or  retirement  plan  shall  continue  to  have 
and  possess  all  then  existing  rights  under  such  plan  and 
the  authority  shall  be  governed  as  to  such  employees  by 
such  public  pension  or  retirement  plan,  ..." 

If  it  is  intended  by  this  language  that  existing  employees  of  the 
City  and  County  of  San  Francisco  who  terminate  their  employment  with 
the  city  and  county  and  become  employees  of  the  authority  shall  con- 
tinue to  be  afforded  by  the  City  and  County  of  S-.n  Francisco  the 
same  rights  under  our  civil  service  and  retirement  laws  as  they 
enjoyed  while  employees  of  the  city  and  county,  then  such  provision 
is  plainly  illegal,  as  it  would  be  beyond  the  power  of  the  Legis- 
lature to  so  provide.   If  the  language  is  intended  to  mean  that 
the  authority  itself  will  grant  them  the  same  rights,  it  is  diffi- 
cult to  perceive  how  this  could  be  done,  as  present  employees  of  the 
city  and  county  can  only  continue  to  have  and  possess  the  same  rights 
while  remaining  employees  of  the  city  and  county,  such  as  the  right 
to  take  promotional  examinations  in  the  city  and  county  service 
and  the  right  to  disability  transfers  in  the  city  and  county 
service. 

Trusting  the  foregoing  will  be  of  assistance  to  you, 
I  remain 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


. 
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OPINION  NO.  9^3 
April  22,  1955 


SUBJECT:   CONSTITUTIONALITY  CP  S.B.  332  AND  S.B.  333 
TRANSFERRING  GOLDEN  GATE  BRIDGE  TO  TOLL 
BRIDGE  AUTHORITY,  ASSUMING  BONDING  DEBT  AND 
APPROPRIATING  FUNDS. 

Gentlemen: 

I  have   your  request   for   an   opinion   as   follows: 

REQUEST 

"At  the  meeting  of  the  Board  of  Supervisors  on 
iionday,  April  11th,  there  was  on  the  calendar  legislation 
from  the  County,  State  and  National  Affairs  Committee 
endorsing  S.B.  332  and  333 »    transferring  ownership  and 
control  of  the  Golden  Gate  Bridge  from  the  Golden  Gate 
Bridge  and  Highway  District  to  the  Toll  Bridge  Authority 
of  the  State  of  California. 

"Ilr.  O'Gara,  legislative  representative  of  the 
Golden  Gate  Bridge  and  Highway  District,  presented 
resolution  No.  k33h>    copy  of  which  is  attached,  adopted 
by  the  Board  of  Directors  of  the  Golden  Gate  Bridge  and 
Highway  District  on  April  7th.   In  this  resolution  Mr. 
iicAuliffe,  attorney  for  the  Golden  Gate  Bridge  and 
Highway  District,  questions  the  constitutionality  of 
S.B.  332  and  333. 

"I  have  been  directed  by  Supervisor  Halley  to 
request  that  you  analyze  the  provisions  of  S.E.  332 
and"  333  and  advise  this  Board  whether  or  not  in  your 
mind  these  bills  are  constitutional. 

"inasmuch  as  consideration  of  the  aforementioned 
bills  has  been  continued  to  April  25th,  your  response 
will  be  appreciated  not  later  than  that  date." 


OPINION 

In  a  letter  to  the  Board  of  Supervisors  dated  January  29, 
1951*  I  pointed  out  as  follows: 

"Again  I  must  call  your  attention  to  the  outstanding 
bonds.  Specific  dates  of  maturity  are  given  to  each  bond 
and  are  referred  to  as  non-callable.  Under  the  District 
Act  (Sec.  27229)  they  may  be  refunded.  When  purchasers 
of  these  bonds  bid  for  them  they  did  so  on  the  basis  they 
would  mature  on  the  dates  specified  and  at  the  interest 
rates  stated.  They  were  made  attractive  to  investors  due 
to  the  right  to  impose  a  tax  for  the  purpose  of  paying 
the  interest  and  principal. 
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"In  the  bonds  themselves  it  is  provided: 

•?or  the  prompt  payment  hereof,  both  principal 
and  interest  as  the  same  become  due,  the  full 
faith  and  credit  of  said  District  are  hereby 
irrevocably  pledged.' 

'and  that  provision  has  been  made  by  lav;  for 
the  levy  and  collection  of  a  direct  annual  tax 
upon  all  taxable  property  within  said  District 
sufficient  to  pay  the  principal  and  interest 
of  this  bond.' 

"All  the  foregoing  constitutes  valid  and  binding  con- 
tracts under  the  terms  specified  that  may  not  be  abridged 
or  altered  without  the  consent  of  the  owners  of  the  bonds. 

"Any  act  of  the  legislature  assuming  the  liability 
of  the  District  could  not  efface  this  contractual  right 
as  it  would  violate  both  federal  and  State  Constitutions 
prohibiting  the  impairment  of  contracts.   (lJ+th  Amend. 
and  Sec.  16,  Article  1).   If  intervening  agencies  failed 
to  pay  in  accordance  with  the  act  authorizing  the  issuance 
of  the  bonds  and  the  provisions  of  the  bonds  the  tax 
liability  could  be  enforced  against  the  counties  within 
the  District." 

Section  27356  of  the  Streets  and  Highways  Code,  as  contain- 
ed in  Senate  Bill  ITo.  332,  reads  as  follows: 

"27356.   Prom  and  after  the  date  of  the  assumption 
of  the  bonded  indebtedness  of  the  G-olden.  Gate  Bridge  and 
Highway  District  pursuant  to  this  chapter,  taxes  shall 
not  be  levied  pursuant  to  Chapters  11  and  16  of  this 
part  for  the  payment  of  the  interest  on  or  principal  of 
the  bonds  of  the  district  assumed  as  a  debt  or  debts, 
liability  or  liabilities,  of  the  State  of  California." 

This  section  construed  according  to  its  express  terms 
attempts  to  efface  the  contractual  right  of  the  bondholders  to 
enforce  the  payment  of  the  principal  and  interest  of  the  bonds  on 
the  taxable  property  within  the  district  and  as  pointed  out  in  my 
January  29,  1951  letter  such  attempt  is  ineffectual  under  the  ll+th 
Amendment  of  the  United  States  Constitution  and  Article  I,  Section 
16  of  the  State  Constitution. 

However,  a  court  in  construing  an  enactment  of  the  State 
Legislature  under  settled  rules  of  statutory  construction  will  en- 
deavor to  tive  it  that  construction  which,  without  doing  violence 
to  the  language  used,  will  harmonize  with  the  Constitution  and  com- 
port with  the  legitimate  powers  of  the  Legislature.   So  here  if  the 
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act  were  otherwise  unobjectionable  from  a  constitutional  standpoint 
a  court  possibly  might  so  construe  Section  27356  as  meaning  that  a 
tax  shall  not  be  levied  on  the  taxable  property  within  the  district 
so  long  as  the  state  did  not  default  on  the  obligations  it  assumed 
under  the  act.   So  the  validity  of  the  act  in  its  other  aspects  will 
be  hereinafter  considered  on  the  assumption  that  a  court  would  so 
construe  Section  27356  or  that  this  section  will  be  amended  to  clear- 
ly comport  with  the  legitimate  powers  of  the  Legislature  prior  to 
the  enactment  of  the  bill. 

S.B.  332  in  its  other  provisions  provides  in  substance 
that  the  toll  bridge  is  to  be  a  part  of  the  State  Highway  system  to 
be  maintained  and  operated  by  the  Department  of  Public  Works;  that 
the  board  of  directors  of  the  District  is  abolished  and  the  Califor- 
nia Toll  Bridge  Authority  succeeds  to  all  their  duties,  powers, 
purposes,  responsibilities  and  jurisdiction;  that  the  authority 
assumes  control  of  all  properties,  real  and  personal,  all  moneys, 
funds  and  other  assets  of  the  district,  and  that  all  moneys  and 
funds  of  the  district  shall  be  transferred  into  the  State  Treasury. 

Thus,  there  is  a  complete  divestiture  from  the  counties 
and  property  owners  comprising  the  district  of  all  their  assets,  all 
their  right  of  management  and  control  of  the  bridge  and  its  income 
through  their  representatives,  and  as  a  consequence  all  possibility 
of  reimbursement  from  income  of  the  tax  moneys  spent  for  the  prelim- 
inary expenses  of  the  district  amounting  in  the  case  of  the  City  and 
bounty  of  San  Francisco  to  the  sum  of  ,.i|10, 000.00.  At  the  same  time 
the  property  owners  are  necessarily  left,  if  the  legislation  be 
valid  at  all,  with  a  contingent  though  concedediy  remote  liability 
for  the  payment  of  the  principal  and  interest  of  the  outstanding 
bonds,  the  full  faith  and  credit  of  the  state  being  pledged  as 
primary  security  therefor. 

The  legitimate  powers  of  the  Legislature  to  enact  a  measure 
accomplishing  such  a  result  is  subject  to  serious  constitutional 

doubt. 

In  the  early  case  of  Merchants  National  Bank  vs.  Escondido, 
l!4l  Cal.  329,  an  amendatory  state  law  attempted  to  grant  the  board 
of  directors  of  an  irrigation  district  the  power  to  pledge  by  mort- 
gage, trust  deed  or  otherwise,  all  of  the  property  of  the  district 
as  additional  security  for  the  payment  of  its  bonds.   The  court  found 
in  the  legislation  an  impairment  of  a  contractual  right  existing 
between  the  state  and  the  individuals  of  the  district  whose  property 
was  thereby  affected  and  held  the  amendatory  act  unconstitutional 
and  invalid.  The  court  stated  (page  335); 

"The  act  providing  for  the  organization  of  the  district, 
and  the  organization  of  the  district  under  the  provisions 
of  the  act  by  the  vote  of  its  electors,  cannot  be  other- 
wise regarded  than  as  a  contract  between  the  state  and 
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the  individuals  whose  property  was  thereby  affected.  The 
contract,  indeed,  lacks  one  of  the  ordinary  elements  of 
contracts--namely,  the  actual  consent  of  all  the  parties 
to  it;  but  by  the  provisions  of  the  statute  the  majority 
of  the  electors  were  empowered  to  act  and  consent  for 
the  individual  proprietor;  and  unless  this  were  a  legiti- 
mate exercise  of  the  powers  of  the  state,  the  statute 
itself  would  be  invalid.  Hence  the  consent  of  all  the 
parties  to  the  contract  was  in  fact  given  either  person- 
ally or  by  their  authorized  agents;  and  there  was  thus 
created  a  complete  contract  between  the  parties  by  the 
terms  of  which  the  property-owners  in  the  district  con- 
sented to  the  burden  imposed  upon  their  property  by  the 
provisions  of  section  17  of  the  original  act,  and  to  no 
other.   The  burden  thus  imposed  was,  that  the  bonds 
issued  under  the  act  should  'be  paid  by  revenue  derived 
from  an  annual  assessment  upon  the  real  property  of  the 
district,'  and  that  their  lands  should  'be  and  remain 
liable'  for  such  assessment;  and  this  implied  that  this 
should  be  the  extent  of  the  burden.   But  by  the  amenda- 
tory act,  the  board  of  directors  is  authorized,  without 
the  consent,  or  even  the  knowledge,  of  the  landowners, 
to  pledge  or  hypothecate  the  property  acquired  by  their 
contributions--that  is  to  say,  acquired  with  their  money-- 
and  thus  to  subject  them  to  the  liability  of  losing 
entirely  the  property  thus  acquired;  which  is  not  only 
their  property,  but  by  the  express  provision  of  the 
statute  (sec.  13)  has  been  'dedicated  and  set  apart  to 
the  uses  and  purposes  set  forth  in  the  original  act'; 
which  would  leave  them  only  the  liability  for  continued 
assessments  until  the  balance  of  the  bonds  shall  be  paid. 
Vie  have  no  doubt,  therefore,  that  in  this  respect  also 
the  legislature  went  beyond  its  constitutional  powers." 

In  the  case  of  Peery  vs.  City  of  Los  Angeles,  18?  Gal.  753; 
the  court,  after  quoting  the  language  above  quoted  from  the  Escondido 
case,  said,  at  page  7&7: 

"Vie  do  not,  however,  deem  it  necessary  to  go  so  far  in 
this  case  as  to  hold  that  a  contractual  relation,  in  the 
ordinary  sense  of  the  term,  has  been  created  between  the 
electors  of  the  city  of  Los  Angeles  and  the  officials 
thereof  by  the  proposal  and  approval  of  these  bond  issues, 
but  we  are  satisfied  that  a  status  analogous  to  such 
relation  was  created  through  the  exercise  of  the  consti- 
tutional right  of  the  electors  of  said  city  in  approving 
the  creation  of  the  bonded  indebtedness  represented  in 
these  two  bond  issues  upon  the  express  conditions  and 
assurances  contained  in  the  act  of  1901,  which  may  not 
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be  changed  in  the  manner  and  to  the  extent  it  is  sought 
to  be  changed  under  the  provisions  of  the  act  of  1921, 
without  working,  in  effect,  a  fraud  upon  the  electors 
through  securing  their  votes  for  the  approval  of  these 
bond  issues  upon  terms  and  conditions  which  will  not  be 
kept  if  the  attempted  sale  of  these  bonds  below  their 
par  value  is  given  the  sanction  of  this  court.'1 

The  rule  of  law  propounded  in  both  the  Escondido  case 
(supra)  and  the  Peery  case  was  limited  to  the  particular  facts  of 
these  cases,  it  was  held  in  the  later  case  of  La  lies  a,  etc.  Irr. 
District  vs.  Halley,  197  Cal.  50.   The  holding  of  this  case  is 
succinctly  stated  in  the  syllabus,  as  follows: 

"As  to  the  general  powers  of  an  irrigation  district 
or  as  to  the  methods  of  its  management  and  conduct  or  as 
to  the  method  or  manner  of  issuing  bonds  for  the  purpose 
of  carrying  on  the  work  of  said  district  or  fulfilling 
the  purposes  of  its  organization,  such  a  district  is  not 
limited  and  the  people  and  property  ovmers  within  the 
same  are  not  confined  to  the  precise  terms  of  the 
statutes  in  force  at  the  time  of  the  organization  there- 
of; and  such  statutes  do  not  constitute  a  contract 
between  the  state  and  the  individual  property  owners  who 
voted  to  create  said  district,  but  the  same  may  be 
changed  by  subsequent  legislation." 

The  true  distinction  between  these  decisions  is  pointed  out 
in  the  case  of  County  of  San  Die;o  vs.  Chi Ids,  217  Cal.  109,  wherein 
the  court  points  out  as  follows  (pp.  120,  122): 

"It  is  likewise  the  well-settled  law  of  this  state 
that  when  valid  proceedings  for  improvements  by  special 
assessment  have  been  completed  and  bonds  have  been  issued 
to  represent  the  assessments,  a  contractual  relation 
between  the  property  owner  and  the  bondholder  has  been 
established.   In  Chapman  v.  Jocelyn,  182  Cal.  29U  /I87 
Pac.  962,  96,37,  it  was  said:   »A  street  assessment  is  a 
contract  and  the  provisions  of  the  statute  in  force  at 
the  time,  providing  the  manner  of  its  enforcement  are  a 
part  of  such  contract.   (Creighton  v.  Pragg,  21  Cal.  115; 
Houston  v.  LcKenna,  22  Cal.  550,  SS2>»)      •  •  •   The  Con- 
stitution forbids  the  passage  of  a  law  impairing  the 
obligation  of  a  contract.   (Art.  I,  sec.  IS.)   It  follows 
that  a  law  enacted  after  such  contract  is  made,  and  which 
materially  alters  the  remedy  of  the  bondholder  to  enforce 
his  lien  by  means  of  a  sale,  or  the  rights  of  the  owner 
under  the  law  existing  at  the  time  the  bond  was  issued, 
cannot  apply  to  previous  contracts  and  can  have  only  a 
prospective  effect.' 
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"Two  additional  cases  relied  upon  by  the  petitioner 
require  mention.   The  first  is  La  Mesa  etc.  Irr.  Dist..  v. 
Halley,  197  Cal.  50  /239  Pac.  719,  72^7.  That  case 
involves  the  right  of  the  legislature  to  change  the 
general  powers  of  irrigation  districts,  the  method  of 
their  management  and  the  manner  of  issuing  bonds  for 
carrying  out  the  purposes  of  the  district.   It  was  con- 
tended therein  that  the  terms  of  the  statute  in  force  at 
the  time  of  the  organization  of  an  irrigation  district 
constituted  a  contract  between  the  state  and  the  individual 
land  owners  in  the  district  who  as  electors  voted  to  create 
the  district,  which  could  not  be  changed  or  impaired  by 
subsequent  legislation,,  The  contention  was  rejected  and 
this  court  very  properly  pointed  out  the  distinction  be- 
tween the  contractual  relation  existing  after  a  completed 
election  proceeding,  as  in  Peery  v.  City  of  Los  Angele~s, 
107  Cal.  753  Z2°3  Pac.  992,  19  A.  L.  R.  10147,  and  the 
absence  of  such  relation  before  _an  election  for  the 
issuance  of  bonds  had  taken  place,  stating  in  that  connec- 
tion, 'that  the*  do  c  trine  "that  "the  legislature  may  not 
change  the  law  governing  the  issue  and  terms  of  disposi- 
tion of  bonds  by  cities  was  given  application  to  a  condi- 
tion wherein  certain  bonds  of  the  city  of  Los  Angeles  had 
already  been  voted  and  issued  prior  to  the  making  of  a 
change  in  the  law  permitting  such  bonds  to  be  disposed  of 
below  par  in  contravention  of  the  terms  of  the  law  in 
existence  at  the  time  of  the  election,  whereby  the 
electors  voted  to  issue  and  sell  bonds  of  the  city  at  par 
and  not  otherwise.'"   (Underscoring  added) 

Thus  it  appears  that  once  the  election  for  the  issuance  of 
bonds  by  public  agencies  has  taken  place  ana  the  bonds  are  issued  a 
contractual  relationship  exists  not  only  between  the  bondholders  and 
the  property  owners,  but  also  between  the  property  owners  and  the 
State  or  other  law  making  agency  involved  while  such  bonds  remain 
outstanding  and  unredeemed  which  may  not  be  impaired  by  subsequent 
legislation.  That  such  a  contractual  relationship  exists  with 
reference  to  the  Golden  Gate  Bridge  and  Highway  District  was  defin- 
itely; indicated  in  the  case  of  Golden  Gate  Bridge  etc.  Dist.  vs. 
Pilmer,  217  Cal.  1$L\.,   where  the  court  discusses  it  as  follows 
(PP.  757,  758): 

"In  support  of  their  position  respondents  rely  upon  the 
principle  firmly  established  that,  by  reason  of  a  pro- 
posal on  the  part  of  the  officers  of  a  municipality  or 
district  and  the  approval  of  the  electors  therein  as  to 
the  authorization  and  issuance  of  a  bond  issue,  a  status 
analogous  to  a  contractual  relation  comes  into  being, 
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which  is  entitled  to  protection  under  the  Constitution. 
This  proposition  way  not  be  denied. 


"Another  decision  of  this  court  cited  by  respondents 
is  O'Parrell  v.  Sonoma  County,  189  Cal.  3^3  /208  Pac.  1177* 
The  board  of  supervisors  called  an  election  for  the  pur- 
pose of  voting  bonds  for  the  construction  of  a  road  of  a 
definite  length,  and  stating  the  amount  to  be  expended. 
Subsequently  the  board  attempted  to  enter  into  a  contract 
for  the  construction  of  only  a  part  of  the  road  specified. 
This  court  held  that  the  order  calling  the  election,  and 
the  ratification  of  that  order  by  the  electors,  constituted 
a  contract  between  the  state  and  the  individuals  whose 
property  was  thereby  affected--a  contract  which  could  not 
be  altered  except  by  all  the  parties  thereto.   The  state- 
ment of  facts  in  the  case  serves  to  distinguish  it  from 
the  present  situation." 

None  of  the  cases  discussed  herein,  or  considered  by  me 
but  not  discussed  herein,  involve  the  same  factual  situation  that 
would  be  engendered  by  the  passage  of  Senate  Bill  No.  332.  A  bridge 
and  highway  district  controlling  an  operation  like  the  Golden  Gate 
Bridge  is  an  essentially  different  operation  than  a  local  irrigation 
or  improvement  district  and  unquestionably  has  a  greater  statewide 
purpose,  and  this  factor,  as  well  as  the  factor  of  any  outstanding 
public  benefit  accomplished,  would  undoubtedly  be  weighed  by  a  court 
in  determining  whether  the  proposed  legislation  violates  the  consti- 
tutional prohibition  against  the  impairment  of  contracts. 

However,  it  cannot  be  gainsaid  that  the  subject  legislation 
attempts  to  make  a  complete  change  in  the  conditions  under  which  the 
votes  were  given  and  the  liabilities  incurred  by  the  electors  and  the 
bonds  purchased  by  the  investors,  and  in  my  opinion  these  substantial 
changes  cannot  be  accomplished  without  the  consent  of  the  parties  to 
the  contractual  relationships  thus  created.   I  therefore  seriously 
doubt  the  constitutionality  of  Senate  Bills  No.  332  and  333 • 

You  are  thus  advised. 

Respectfully  submitted, 


TJB 

TO:   Board  of  Supervisors 
235  City  Hall 

San  Francisco  2,  California 
Attn:  liT.  John  R.  McC-rath 
Clerk  of  the  Board 


DION  R.  HOLM,  City  Attorney 


OPINION  NO.  13^0 
April  3,  1959 

SUBJECT:   EFFECT  OF  REZONING  BY  CITY  PLANNING  COMMISSION 
WHERE  BUILDING  PERMIT  APPEAL  BEFORE  BOARD  OF 
PERMIT  APPEALS  IS  NOT  FINAL;  ANGELO  C.  SANGIACOMO 

Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  opinion 
as  follows: 

REQUEST 

"Angelo  C.  Sangiacomo  filed  an  Appeal  with  the 
Board  of  Permit  Appeals  on  November  5,  1958  with  regard 
to  Sherman  Duckel  et  al  denying  appellant  a  permit  to 
erect  a  building  at  the  east  side  of  Clayton  Street, 
60  feet  south  of  Deming  Street. 

"Appellant  Angelo  Sangiacomo  filed  an  application 
for  a  building  permit  to  construct  an  apartment  house 
on  Clayton  Street.   At  the  time  of  the  filing  of  this 
application  the  property  was  zoned  Second  Residential. 
On  September  4,  1958  the  City  Planning  Commission  dis- 
approved the  building  application.   As  a  result,  his 
application  was  denied  by  the  Central  Permit  Bureau  of 
the  Department  of  Public  Works.  This  ruling  of  the 
Planning  Commission  as  heretofore  stated  was  immedi- 
ately appealed  to  the  Board  of  Permit  Appeals.  After 
the  disapproval  of  the  building  application  by  Planning 
Commission  and  while  the  appeal  was  pending  before  the 
Board  of  Permit  Appeals,  an  application  was  filed  before 
the  Planning  Commission  to  rezone  the  entire  block  in 
which  Sangiacomo' s  property  is  located  from  second 
residential  to  first  residential. 

"On  February  4,  1959  the  Board  of  Permit  Appeals 
concurred  with  the  Planning  Commission  and  the  Public 
Works  Department  in  denying  the  building  application. 
On  February  5,  1959  the  Planning  Commission  voted  to 
rezone  the  property  from  second  residential  to  first 
residential. 

"Mr.  Sangiacomo  filed  within  the  required  ten 
days  a  petition  for  rehearing  of  the  February  4,  1959 
decision  of  the  Board  of  Permit  Appeals  with  said 
Board.   A  re-hearing  was  granted  by  the  Board  of  Permit 
Appeals  on  February  18,  1959  and  set  for  hearing  on 
February  25,  1959.   Also,  the  appellant  Mr.  Sangiacomo 
is  in  the  process  of  filing  an  appeal  to  the  Board  of 
Supervisors  from  the  February  5,  1959  decision  of  the 
Planning  Commission. 
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"I  have  been  directed  by  the  Board  of  Permit 
Appeals  to  request  your  opinion  with  regard  to  the 
following: 

"Does  the  Board  of  Permit  Appeals  have  jurisdic- 
tion to  overrule  the  Planning  Commission,  upon  the 
petition  for  a  rehearing,  by  reason  of  the  fact  that 
the  filing  of  the  building  application  preceded  the 
rezoning,  and  by  reason  of  the  fact  that  neither  the 
February  4th  decision  of  the  Board  of  Permit  Appeals, 
nor  the  February  5th  decision  of  the  Planning  Commis- 
sion have  become  final?" 


OPINION 
The  essential  facts  here  involved  are  as  follows: 
Board  of  Permit  Appeals 

(1)  Angelo  C.  Sangiacomo  on  June  6,  1953,  filed  an  appli- 
cation for  a  building  permit  to  erect  a  three -story  apartment 
building  on  the  east  side  of  Clayton  Street,  60  feet  south  of  Deming 
Street.  At  the  time  of  the  filing  of  this  application  the  property 
was  zoned  Second  Residential. 

(2)  This  building  application  was  denied  on  October  27, 
1958>  by  the  Central  Permit  Bureau  of  the  Department  of  Public  Works. 

(3)  An  appeal  was  filed  with  the  Board  of  Permit  Appeals 
on  November  5,  1958,  from  this  denial  of  this  building  permit. 

(4)  After  due  hearing,  the  Board  of  Permit  Appeals  on 
February  4,  1959,  concurred  with  Sherman  P.  Duckel,  as  Director  of 
Public  Works,  et  al.,  in  the  denying  of  this  building  permit. 

(5)  Within  the  time  permitted  by  law  an  application  for 
rehearing  was  filed  with  the  Board  of  Permit  Appeals  from  the  denial 
of  the  building  permit,  and  on  February  18,  1959,  the  Board  of 
Permit  Appeals  granted  the  application  for  rehearing. 

(6)  A  hearing  date  on  this  rehearing  before  the  Board  of 
Permit  Appeals  has  not  as  yet  been  set. 
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City  Planning  Commission 

(1)  On  October  6,  1958,  an  application  was  filed  with  the 
City  Planning  Commission  to  reclassify  the  above  Sangiacomo  property 
as  well  as  all  the  other  property  on  the  same  block  (known  as 
Assessor's  Block  No.  2654)  from  Second  Residential  to  First  Residen- 
tial. This  application  was  filed  by  a  resident  in  the  area. 

(2)  Thereafter,  and  on  February  5>  1959*  the  City  Planning 
Commission  approved  of  the  proposed  reclassification  of  the  property 
in  said  block  from  Second  Residential  to  First  Residential. 

(3)  On  March  6,  1959*  an  appeal  was  taken  from  this  action 
of  the  City  Planning  Commission  to  the  Board  of  Supervisors,  who  now 
have  this  appeal  under  consideration. 


It  is  to  be  thus  noted  that  there  is  now  pending  before 
the  Board  of  Permit  Appeals  a  matter  of  a  rehearing  on  a  building 
permit  to  erect  a  three -story  apartment  house  on  property  presently 
zoned  Second  Residential. 

At  the  same  time  it  is  to  be  noted  that  there  is  presently 
pending  before  the  Board  of  Supervisors  an  appeal  from  action  taken 
by  the  City  Planning  Commission  granting  an  application  to  rezone 
this  property  First  Residential. 

You  ask  whether  the  Board  of  Permit  Appeals  has  jurisdic- 
tion to  overrule  the  denial  of  the  building  permit  by  the  Central 
Permit  Bureau  of  the  Department  of  Public  Works  in  view  of  the  fact 
that  (l)  the  filing  of  the  building  application  preceded  the  rezon- 
ing,  and  (2)  neither  the  February  4th  decision  of  the  Board  of 
Permit  Appeals  nor  the  February  5th  decision  of  the  City  Planning 
Commission  has  become  final. 

The  action  of  the  Board  of  Permit  Appeals,  in  this  case, 
is  not  final  until  the  matter  of  the  rehearing  is  finally  passed 
upon.  Likewise,  the  action  of  the  City  Planning  Commission  in  rezon- 
ing  the  property  in  question  from  Second  Residential  to  First 
Residential  Is  not  final  until  the  Board  of  Supervisors  finally  acts 
upon  the  appeal. 

San  Francisco  Municipal  Code, 

Art.  I,  Part  III,  Sections  8  and  16 

San  Francisco  Charter, 
Section  117.1 
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Landell  v.  Board  of  Permit  Appeals  (1934), 
23  Cal.  2d  303,  317,  323 

Thus,  as  of  this  moment,  the  property  in  question  is 
Second  Residential  in  character  and  the  Board  of  Permit  Appeals  can 
act  upon  the  rehearing  In  any  reasonable  way  it  should  see  fit;  of 
course,  in  the  light  of  the  evidence  adduced  before  it. 

The  City  Planning  Commission  had  every  right  to  hear  and 
act  upon  a  rezoning  application  while  an  appeal  is  pending  before 
the  Board  of  Permit  Appeals  on  a  building  permit  involving  the  very 
same  property.  The  mere  obtaining  of  a  building  permit,  itself, 
does  not  give  such  party  a  vested  right  in  and  to  the  then  existing 
zoning  classification  of  the  property  such  as  to  preclude  a  subse- 
quent amendment  thereto. 

Law  of  Zoning,  Metzenbaum, 
Vol.  2,  pp.  1143,  1153,  1181,  1676-1679. 

So,  in  this  case,  should  the  Board  of  Supervisors  approve 
of  the  action  of  the  City  Planning  Commission  in  rezoning  this 
property  in  question,  before  the  Board  of  Permit  Appeals  acts  upon 
the  rehearing  on  the  building  permit,  then  the  property  becoming 
First  Residential  in  character,  the  Board  of  Permit  Appeals  could 
not  overrule  the  denial  of  the  building  permit  by  the  Central  Permit 
Bureau  of  the  Department  of  Public  Works,  as  an  apartment  building 
is  not  permitted  in  a  First  Residential  district. 

You  are  thus  advised  in  connection  with  your  inquiry  as 
submitted. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Board  of  Permit  Appeals 
227  City  Hall 
San  Francisco  2,  California 

Attention:   Mr.  J.  Edwin  Mattox 
Secretary 


NSW/WFB 
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SUBJECT:   AUTHORITY  OP  APPOINTING  OFFICER  TO  SPECIFY 
SEX  IN  REQUISITION  FOR  EMPLOYEE  UNDER 
SECTION  ltj.8  OF  THE  CHARTER 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  as  follows: 

REQUEST 

"On  January  28,  1959,  I  received  a  copy 
of  a  recent  amendment  of  Section  2  of  Rule  20  of 
the  Civil  Service  Commission,  which  I  am  enclosing. 

"Please  advise  me  if,  under  Section  #114.8 
of  the  Charter,  I  may  specify  sex  in  making  a 
requisition  for  a  new  employment  or  must  I  be 
guided  by  the  amendment  to  the  above  rule," 

OPINION 

The  amendment  of  Section  2,  Rule  20  of  the  Civil  Service 
Commission,  to  which  reference  has  been  made  in  the  inquiry,  reads 
as  follows: 

"Section  2.   SEX:   In  making  certifications, 
sex  shall  be  disregarded  with  the  exception  that  an 
appointing  officer  may  specify  sex  when  such  specifica- 
tion can  be  justified  because  of  the  nature  of  the 
duties,  location,  physical  surroundings,  unusual  cir- 
cumstances, or  some  other  condition  of  employment 
which  requires  such  specification  of  sex.   'when 
request  for  certification  by  sex  Is  made,  such  request 
must  be  accompanied  by  a  detailed  written  statement 
concerning  the  necessity  for  such  requirement,  and 
such  request  will  be  granted  only  when  approved  by  the 
Personnel  Director  and  Secretary." 

The  rule  making  power  of  the  Civil  Service  Commission  is 
found  In  Section  1U.1  of  the  Charter  which  provides,  in  part,  as 
follows: 

"The  commission  shall  adopt  rules  to  carry 
out  the  civil  service  provisions  of  this  charter  and, 
except  as  otherwise  provided  in  this  charter,  such 
rules  shall  govern  applications;    ...  certification 
of  eligibles,  .  •  .  and  such  other  matters  as  are  not 
in  conflict  with  this  charter."    (Underscoring  ours.) 
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Section  11+8  of  the  Charter  specifically  deals  with  the 
matter  of  specifying  sex  in  making  a  request  for  new  employment 
8nd  provides  in  this  connection  as  follows: 

"Whenever  a  position  controlled  by  the  civil 
service  provisions  of  this  charter  is  to  be  filled, 
the  appointing  officer  shell  make  a  requisition  to 
the  civil  service  commission  for  a  person  to  fill  it. 
Thereupon,  the  commission  shall  certify  to  the  appoint- 
ing officer  the  name  and  address  of  the  person  standing 
highest  on  the  list  of  eligibles  for  such  position.  •  . 
In  making  such  certification,  sex  shall  be  disregarded 
except  when  a  statute,  a  rule  of  the  commission  or  the 
appointing  officer  specifies  sex." 

In  the  case  of  Carter  v.  City  of  Los  Angeles,  ^19i|.3/, 
31  Cal.  2d  3^4-1*  3^6,  the  Supreme  Court  had  under  consideration 
(1)  Section  18  of  Article  XX  of  the  California  Constitution  which 
provides  that  "No  person  shall,  on  account  of  sex,  be  disqualified 
from  entering  upon  or  pursuing  any  lawful  business,  vocation,  or 
profession,"  and  (2)  Section  109  of  the  Los  Angeles  charter  which 
is  almost  identical  with  ours  and  provides  that  "In  making  such 
certifications,  sex  shall  be  disregarded,  except  when  some  statute, 
the  rules  of  said  board,  or  the  appointing  power  specify  sex." 

The  Supreme  Court  pointed  out  that  conformance  with  the 
anti-discrimination  clauses  of  the  Constitution  and  the  Charter 
was  obligatory  upon  the  appointing  power.   The  Supreme  Court  then 
ruled  that  the  record  there  supported  the  trial  court's  finding 
that  the  appointing  officer  in  that  case  acted  In  violation  of  the 
Constitution  and  the  Charter,  in  that  the  duties  of  the  positions 
involved  were  not  such  as  could  only  be  properly,  efficiently, 
reasonably  or  satisfactorily  performed  by  a  female  person,  but,  on 
the  contrary,  that  the  duties  of  the  position  at  all  times  could 
have  been  performed  properly,  efficiently,  reasonably  and  satis- 
factorily by  either  men  or  women. 

The   Carter  case  (supra)  nevertheless  recognized  the 
appointing  officer*  s  right  to  specify  sex  in  a  requisition  for 
employment  ^as  under  the  Los  Angeles  Charter  and  ours/.   Of 
course,  the  question  as  to  proper  exercise  of  any  such  power  in 
any  particular  case,  whether  it  be  a  rule  of  the  Civil  Service 
Commission  or  an  act  of  the  appointing  officer,  is  always  review- 
able by  the  court  based  upon  the  facts  and  circumstances  presented 
in  the  record  of  any  particular  case  in  question. 

It  will  be  recalled  that  cur  Charter  (Section  lij.8 )  pro- 
vides that  sex  shall  be  disregarded  except  when  a  statute,  a  rule 
of  the  Commission  or  the  appointing  officer  specifies  sex.   The 
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right  of  the  appointing  officer  to  specify  sex,  it  will  be  noted, 
is  of  equal  dignity  with  the  right  of  the  Civil  Service  Comraission 
to  pass  a  rule  in  connection  with  the  subject  matter. 

The  amendment  of  Section  2  of  Rule  20  of  the  Civil 
Service  Commission,  here  under  consideration,  would  attempt  to 
illegally  superimpose  the  judgment  of  the  personnel  director  and 
secretary  of  the  Civil  Service  Commission  over  that  of  the  ap- 
pointing officer  on  this  subject  matter.   Such  a  rul6  is  not  only 
in  violation  of  the  specific  provisions  of  Section  11+8  of  the 
Charter,  but  also  violates  the  provision  of  Section  li^l  of  the 
Charter  which  permits  the  establishment  of  only  such  rules  as  are 
not  in  conflict  with  other  provisions  of  the  Charter. 

You  are  therefore  advised  that  the  amendment  of  Section  2 
of  Rule  20  of  the  Civil  Service  Commission,  here  in  question,  is 
in  excess  of  the  authority  of  the  Civil  Service  Commission  to 
adopt. 

You  are  further  advised  that  you,  as  an  appointing  offioa?, 
may  specify  sex  in  connection  with  a  requisition  for  employment. 
It  might  be  well  in  such  requisition  to  specifically  indicate  why 
the  particular  sex  requested  is  especially  desirable,  in  connec- 
tion with  the  particular  duties  to  be  assigned,  in  the  light  of 
the  Supreme  Court's  observation  in  the  Carter  case  (supra),  as 
follows : 

"Furthermore,  if  women  were  especially 
desirable  in  the  particular  duties  to  be  assigned 
there  was  no  indication  thereof  in  the  request." 

You  are  thus  advised  in  connection  with  your  inquiry  as 

submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  John  J.  Goodwin,  Treasurer 

City  and  County  of  San  Francisco 

110  City  Hall 

San  Francisco  2,  California 

NSW/WFB 
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AUTHORITY  OP  CIVIL  SERVICE  COMMISSION  TO  REGULATE 
PERSONNEL  MATTERS  IN  MUNICIPAL  COURT;  ELIGIBILITY 
BY  SEX;  MAKING  POSITION  OP  DEPUTY  CLERK  PROMOTIVE 
WHICH  IN  THE  PAST  HAS  BEEN  BY  ENTRANCE  EXAMINATION. 

Gentlemen: 

This  will  acknowledge  your  request  for  an  opinion  as 

REQUEST 

"A  question  has  been  raised  concerning  the 
authority  of  the  Civil  Service  Commission  to 
regulate  the  administration  of  personnel  matters 
in  the  Clerk's  office  of  the  Municipal  Court, 
with  specific  reference  to  two  recent  actions  by 
the  Civil  Service  Commission. 

"The  first  action  was  the  amendment  of 
Section  2  of  Rule  20  of  the  Civil  Service  Com- 
mission which  deals  with  the  certification  of 
eligibles  by  sex.   A  copy  of  the  letter  dated 
January  28,  1959  to  all  appointing  officers 
informing  them  of  this  amendment  is  attached. 

"The  second  action  was  the  adoption  of  a 
promotional  examination  announcement  for  the 
class  of  Deputy  Clerk,  Municipal  Court, 
$357. 50- $401. 50,  which  class  is  the  lowest 
Deputy  Clerk  class  in  the  Municipal  Court. 
(Previous  examinations  for  this  Deputy  Clerk 
class  in  the  Municipal  Court  have  been  held  as 
entrance  examinations . )  A  copy  of  the  promo- 
tional examination  announcement  is  attached. 

"The  Clerk  of  the  Municipal  Court  has 
stated  that  under  the  provisions  of  the  Govern- 
ment Code  regulating  employment  procedures  of 
the  Municipal  Court,  this  office  is  without 
power  to  require  the  Clerk  to  accept  certifica- 
tion of  male  or  female  eligibles  contrary  to 
his  request.  The  Clerk  of  the  Municipal  Court 
has  also  stated  that  it  is  his  belief  that  the 
lowest  class  of  Deputy  Clerk,  Municipal  Court, 
must  be  filled  by  entrance  examination  rather 
than  by  promotional  examination. 


OPINION  NO.  13^2 
April  3,  1959 
Page  2 


"Your  opinion  as  to  whether  the  Clerk  of 
;     the  Municipal  Court  is  governed  by  the  regula- 
tions and  actions  of  the  Civil  Service  Commis- 
sion in  relation  to  these  two  matters  is  re- 
spectfully requested." 

OPINION 

The  amendment  of  Section  2  of  Rule  20  of  the  Civil 
Service  Commission  which  deals  with  the  certification  of  eligibles 
by  sex  and  to  which  reference  has  been  made  in  the  inquiry,  reads 
as  follows : 

"Section  2.   SEX:   In  making  certifications, 
sex  shall  be  disregarded  with  the  exception  that 
an  appointing  officer  may  specify  sex  when  such 
specification  can  be  justified  because  of  the 
nature  of  the  duties,  location,  physical  surround- 
ings, unusual  circumstances,  or  some  other  condi- 
tion of  employment  which  requires  such  specifica- 
tion of  sex.  When  request  for  certification  by 
sex  is  made,  such  request  must  be  accompanied  by 
a  detailed  written  statement  concerning  the 
necessity  for  such  requirement,  and  such  request 
will  be  granted  only  when  approved  by  the  Person- 
nel Director  and  Secretary." 

Under  the  authority  of  Article  VI,  Section  11  of  the 
Stat*  Constitution,  the  Legislature  has  passed  certain  enactments 
dealing  with  the  Municipal  Court  in  the  City  and  County  of  San 
Francisco.   One  such  section  is  74507  of  the  Government  Code  which, 
in  providing  for  the  filling  of  certain  vacancies  in  the  Municipal 
Court,  states  in  part  as  follows: 

"Whenever  a  position  described  in  Sections 
74503(b)  to  74504,  inclusive,  becomes  vacant, 
the  appointing  officer  shall  request  the  civil 
service  commission  to  certify  to  him  for  appoint- 
ment the  highest  person  on  the  list  of  eligibles 
of  male  or  female  sex  as  indicated  in  the  request 
of  the  appointing  authority.  ..." 
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As  applied  to  the  filling  of  positions  of  Deputy  Clerks 
as  mentioned  in  Sections  74503(b)  to  74504,  inclusive,  of  the  Gov- 
ernment Code  the  provision  of  Section  74507  of  the  Government  Code 
states  that  the  appointing  officer  shall  request  the  Civil  Service 
Commission  to  certify  to  him  for  appointment  the  highest  person  on 
the  list  of  eligibles  of  male  or  female  sex  as  Indicated  in  the 
request  of  the  appointing  authority.   In  so  far  as  we  are  here 
concerned  this  provision  of  the  Government  Code  takes  precedence 
over  our  charter  in  the  matter  of  certifying  personnel  and  designat- 
ing sex.  (  Slayich  v.  Walsh  [1947]  ,82  Cal.  2d  228.) 

Hence,  whether  the  Civil  Service  Commission  had  any 
authority  to  pass  the  amendment  of  Section  2  of  Rule  20  of  the 
Civil  Service  Commission,  here  under  consideration,  is  of  no 
moment,  as  it  could  have  no  applicability  to  the  filling  of  posi- 
tions of  Deputy  Clerk  of  the  Municipal  Court  as  mentioned  in 
Section  74503(b)  to  74504,  inclusive,  of  the  Government  Code. 

Mention  should  be  made  of  the  case  of  Carter  v.  City  of 
Los  Angeles  [1948],  31  Cal.  2d  341,  346,  where  the  Supreme  Court 
had  under  consideration  along  with  the  provisions  of  the  Los  Angeles 
Charter,  Section  18  of  Article  XX  of  the  California  Constitution 
which  provides  that  "no  person  shall,  on  account  of  sex,  be  dis- 
qualified from  entering  upon  or  pursuing  any  lawful  business, 
vocation,  or  profession." 

The  Supreme  Court  pointed  out  that  conformance  with  the 
anti-discrimination  clauses  of  the  Constitution  and  the  Charter  was 
obligatory  upon  the  appointing  power.  The  Supreme  Court  then  ruled 
that  the  record  there  supported  the  trial  court's  finding  that  the 
appointing  officer  in  that  case  acted  in  violation  of  the  Constitu- 
tion and  the  Charter  in  that  the  duties  of  the  positions  involved 
were  not  such  as  could  only  be  properly,  efficiently,  reasonably 
or  satisfactorily  performed  by  a  female  person,  but,  on  the  con- 
trary, that  the  duties  of  the  position  at  all  times  could  have  been 
performed  properly,  efficiently,  reasonably  and  satisfactorily  by 
either  men  or  women. 

The  Carter  case  (supra)  nevertheless  recognized  the 
appointing  officer's  right  to  specify  sex  in  a  requisition  for 
employment.  Of  course,  the  question  as  to  proper  exercise  of  any 
such  power  in  any  particular  case,  is  always  reviewable  by  the 
court  based  upon  the  facts  and  circumstances  presented  in  the 
record  of  any  particular  case  in  question. 
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Therefore,  in  answer  to  your  first  inquiry,  I  must  state 
that  the  amendment  of  Section  2  of  Rule  20  of  the  Civil  Service 
Commission,  whether  within  the  authority  of  the  Civil  Service 
Commission  to  adopt  or  not,  could  have  no  applicability  to  the 
filling  of  the  positions  of  Deputy  Clerk  of  the  Municipal  Court 
as  mentioned  in  Section  74503(h)  or  74504,  inclusive,  of  the 
Government  Code. 

The  Clerk  of  the  Municipal  Court  may  specify  sex  in 
connection  with  a  requisition  for  employment  under  the  provisions 
of  Section  74507  of  the  Government  Code.  However,  it  might  be 
well  in  such  requisition  to  specifically  indicate  why  the  partic- 
ular sex  requested  was  especially  desirable,  in  connection  with  the 
particular  duties  to  be  assigned,  in  the  light  of  the  Supreme 
Court's  observations  in  the  Carter  case  (supra)  as  follows: 

"Furthermore,  if  women  were  especially 
desirable  in  the  particular  duties  to  be 
assigned,  there  was  no  indication  thereof  in 
the  request . " 

Your  second  question  is  as  to  whether  the  Civil  Service 
Commission  has  the  authority  to  fill  the  lowest  class  of  Deputy 
Clerk,  Municipal  Court,  by  promotional  examination,  as  has  been 
already  announced;  in  this  connection  you  point  out  that  the  Clerk 
in  the  Municipal  Court  has  indicated  he  believes  the  position  must 
be  filled  by  entrance  examination  rather  than  by  promotional  exam- 
ination. 

Under  the  provisions  of  Article  VI,  Section  11  of  the 
State  Constitution  the  complete  control  over  the  Municipal  Court 
is  placed  by  the  Constitution  in  the  State  Legislature.   As 
stated  in  the  case  of  Slavich  v.  Walsh  [1947], 82  Cal.  App.  2d, 
228,  237: 

"Whatever  authority  the  city  may  have  over  such 
employees  is  inferior  and  subordinate  to  that 
of  the  Legislature  under  its  constitutional 
powers.  The  Legislature  has  seen  fit  to  fix 
the  number,  salaries,  and  in  some  cases  to  fix 
the  duties,  of  such  employees.  Where  it  has 
acted  its  powers  are  supreme." 

Let  us  then  look  at  such  enactments  as  have  been  passed 
by  the  Legislature. 
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Section  72002.1  of  the  Government  Code  provides  in  part 
as  follows: 

"In  any  chartered  county  in  which  a  system 
of  civil  service  is  in  effect,  the  civil  service 
commission  thereof  shall  administer  any  civil 
service  provisions  made  applicable  by  this  code 
to  attaches  of  municipal  courts. 

"Subject  to  the  express  provisions  of  this 
section  and  of  any  other  state  law,  the  provisions 
of  the  county  charter  relating  to  civil  service 
and  the  rules  of  the  civil  service  commission  adopted 
pursuant  thereto  shall  be  applicable  to  the  said 
attaches  of  the  municipal  courts  in  the  same  manner 
and  to  the  same  extent  as  applicable  generally  to 
officers  and  employees  of  such  county. " 


follows: 


Section  74507  of  the  Government  Code  provides  in  part  as 


"Whenever  a  position  described  in  Sections 
74503(b)  to  7^504,  inclusive,  becomes  vacant,  the 
appointing  officer  shall  request  the  civil  service 
commission  to  certify  to  him  for  appointment  the 
highest  person  on  the  list  of  eligibles  of  male  or 
female  sex  as  indicated  in  the  request  of  the  appoint- 
ing authority.   Lists  of  eligibles  for  such  promotive 
positions,  subsequent  to  those  lists  in  existence  on 
September  19,  1947,  shall  be  composed  only  of  persons 
holding  the  next  lower  rank  or  ranks  of  deputy  clerks 
in  such  municipal  courts." 


Section  74508  of  the  Government  Code  provides  that: 

"All  attaches  appointed  to  positions  in  the 
court  are  entitled  to  the  benefits  of  the  civil 
service  provisions  of  the  charter  of  the  City  and 
County  of  San  Francisco,  and  are  entitled  to  and 
are  subject  to  any  retirement  and  health  service 
provisions  in  the  charter. " 
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These  Government  Code  sections  are  all  of  the  enactments 
passed  by  the  Legislature  that  are  here  pertinent. 

Section  72002.1  of  the  Government  Code  clearly  states 
that  all  provisions  of  the  county  charter  relating  to  civil  service, 
and  the  rules  of  the  Civil  Service  Commission  adopted  pursuant 
thereto,  are  applicable  to  the  attaches  of  the  Municipal  Court  in 
the  same  manner  and  to  the  same  extent  as  applicable  generally  to 
officers  and  employees  of  such  county,  subject  to  express  provi- 
sions otherwise  in  the  State  law.  The  only  express  provision  of 
State  law  here  applicable  appears  in  Section  7^507  of  the  Govern- 
ment Code  which  states  in  substance  that  in  holding  promotive  exam- 
inations for  deputy  clerkships  in  the  Municipal  Court,  the  list  of 
eligibles  for  any  such  examination  shall  be  composed  only  of  per- 
sons holding  the  next  lowest  rank  or  ranks  of  Deputy  Clerks  in  the 
Municipal  Court.  Nothing  is  stated  therein,  or  elsewhere,  with 
reference  to  the  establishment  of  a  list  of  eligibles  for  the 
beginning  grade  of  Deputy  Clerk  in  the  Municipal  Court.   In  the 
absence  thereof,  the  applicable  civil  service  provisions  of  our 
Charter  would  govern. 

Section  l4l  of  the  Charter  provides  that: 

"The  civil  service  commission  shall  be  the 
employment  and  personnel  department  of  the  city 
and  county  and  shall  determine  appointments  on 
the  basis  of  merit  and  fitness,  as  shown  by 
appropriate  tests." 

Section  146  of  our  Charter  provides  that: 

"Whenever  it  deems  it  to  be  practicable, 
the  civil  service  commission  shall  provide  for 
promotion  in  the  service  on  the  basis  of  such 
examinations  and  tests  as  the  commission  may 
deem  appropriate,  .  .  .  The  Commission  shall 
announce  in  the  examination  scope  circular 
the  next  lower  rank  or  ranks  from  which  the 
promotion  will  be  made.   ..." 

This  is  a  mandate  to  the  Civil  Service  Commission  to  hold 
promotive  examinations  whenever  it  deems  it  practicable.   Pursuant 
thereto,  the  Civil  Service  Commission  announced  a  promotive 


OPINION  NO.  13^2 
April  3,  1959 
Page  7 


examination  for  the  position  of  Deputy  Clerk  of  the  Municipal  Court, 
in  the  beginning  grade ,  and  listed  those  next  lower  rank  or  ranks 
it  felt  eligible  to  participate  in  this  examination.  This  would 
appear  to  be  properly  within  the  power  of  the  Civil  Service  Com- 
mission so  to  do. 

Therefore,  in  answer  to  your  second  inquiry  I  must  state 
that  it  is  within  the  discretionary  power  of  the  Civil  Service 
Commission  to  determine  whether  to  hold  a  "promotive"  or  "entrance" 
examination  for  the  beginning  position  of  Deputy  Clerk  of  the 
Municipal  Court,  and  the  Commission  having  determined  that  it  was 
practicable  to  hold  such  a  promotive  examination  therefor,  this 
determination  is  here  binding  upon  the  Clerk  of  the  Municipal  Court, 
there  being  no  express  legislative  enactment  thereon  to  the 
contrary. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 


To:   CIVIL  SERVICE  COMMISSION 
151  City  Hall 
San  Francisco  2,  California 

Attention:  Mr.  George  J.  Grubb, 
Personnel  Director 
and  Secretary 


NSW/WPB 


OPINION  NO.  13^3 
April  6,  1959 

SUBJECT:   INCINERATOR,  DE  YOUNG  MUSEUM 
Gentlemen: 

You  have  requested  my  opinion  on  this  subject  as  follows: 

REQUEST 

"May  I  request  your  opinion  upon  the  following 
matter  please. 

"What  legal  restrictions,  if  any,  would  there 
be  to  building  a  modern  incinerator  for  the  dis- 
posal of  trash  and  waste  lumber. 

"At  the  present  time  we  have  a  monthly  expen- 
diture of  $25.00  for  collection  of  such  material 
and  considerable  economy  could  be  achieved  if  the 
above  request  may  be  implemented." 

OPINION 

Under  authority  of  state  law  a  Bay  Area  Pollution  Control 
District  was  established  with  power  to  establish  regulations  con- 
cerning open  and  controlled  burning.   Regulation  One  was  estab- 
lished to  be  effective  October  1,  1957. 

That  portion  of  the  Regulation  applicable  to  your  problem 
is  as  follows : 

"Section  1.   No  person,  firm,  corporation, 
association,  or  public  agency  shall  ignite, 
cause  to  be  ignited,  permit  to  be  ignited,  or 
suffer,  allow,  or  maintain  any  open  outdoor  fire 
within  the  district,  except  as  provided  in  this 
Regulation." 

"Section  2.   Definitions: 

"'Open  Outdoor  Plre, '  as  used  in  this  Regu- 
lation, means  any  combustion  of  combustible 
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material  of  any  type  outdoors,  in  the  open,  not 
in  any  enclosure,  where  the  products  of  combus- 
tion are  not  directed  through  a  flue. 

"♦Flue1  means  any  duct  or  passage  for  air, 
gases  or  the  like,  such  as  a  stack  or  chimney." 

Under  the  authority  of  the  Regulation  quoted  above  it 
would  appear  that  the  De  Young  Museum  could  install  a  modern 
incinerator. 

However,  Article  10,  §24360  of  the  Health  and  Safety 
Code  provides: 

"A  person  shall  not  discharge  from  any  source 
whatsoever  such  quantities  of  air  contaminants  or 
other  material  which  cause  injury,  detriment, 
nuisance  or  annoyance  .  .  .  ." 

Sections  24365,5  and  24365.6  of  the  Health  and  Safety  Code  provide 
for  variance  of  the  preceding  section  in  the  discretion  of  the 
hearing  board. 

Therefore,  I  must  recommend  that  the  Bay  Area  Pollution 
Control  District  be  contacted  as  to  what  would  be  required  by  the 
District  as  to  your  requirements  of  an  incinerator. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

To:   Trustees,  M.  H.  De  Young 
Memorial  Museum 
Golden  Gate  Park 
San  Francisco  18,  California 

Attention:   Mr.  Ian  F.  Macalpine 
Secretary,  Board 
of  Trustees. 

RAK/RJR 
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SUBJECT: 


Dear  Sir: 


follows: 


PISH  AND  GAME  PRESERVATION  FUND,  USE  OF  FUNDS 
FOR  RENTAL  OF  BOAT  AND  CREW  FOR  OBTAINING  OFF- 
SHORE SAMPLES  IN  THE  TESTING  OF  WATERS  OF  THE 
BAY  TO  DETERMINE  EFFECTIVENESS  OF  SEWAGE  TREAT- 
MENT OPERATIONS 


You  have  requested  an  opinion  of  the  City  Attorney  as 


REQUEST 

"The  Division  of  Sewage  and  Waste  Treatment  of 
the  Bureau  of  Sewer  Repair  and  Sewage  Treatment, 
Department  of  Public  Works,  proposes  to  enter  upon 
a  continuing  program  of  testing  the  waters  of  San 
Francisco  Bay  in  order  to  determine  the  effectiveness 
of  our  sewage  treatment  operations  in  maintaining  the 
sanitary  condition  of  these  waters.   In  order  to 
accomplish  this,  the  rental  of  a  boat  and  crew  for 
use  in  obtaining  off-shore  samples  would  be  required 
on  a  regular  schedule. 

"Inasmuch  as  one  of  the  primary  purposes  of 
our  sewage  treatment  activities  is  the  preservation 
of  fish  life,  I  request  that  you  give  me  your  opinion 
as  to  whether  or  not  the  use  of  surpluses  in  this 
County's  Fish  and  Game  Preservation  Fund,  for  the 
rental  of  such  a  boat,  constitutes  a  legal  use  of  the 
funds." 

OPINION 

You  are  advised  that  expenditures  from  the  Fish  and 
Game  Preservation  Fund  to  obtain  samples  of  offshore  waters  from 
San  Francisco  Bay  in  order  to  determine  whether  the  sewer  effluent 
dumped  into  the  Bay  has  an  adverse  effect  upon  fish  and  game  life 
on  these  waters  may  be  a  valid  purpose  for  which  appropriations 
from  this  fund  may  be  made. 
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Section  1000  of  the  Pish  and  Game  Code  provides: 

"RESEARCH  PERTAINING  TO  CONSERVATION  OF  FISH  AND  GAME. 

"The  department  shall  expend  such  funds  as  may 
be  necessary  for  biological  research  and  field  in- 
vestigation and  for  the  collection  and  diffusion  of 
such  statistics  and  information  as  shall  pertain  to 
the  conservation,  propagation,  protection  and  per- 
petuation of'.  .  .  fish7"   fEmphasis  ours) 

Implicit  within  the  authority  granted  is  the  limitation 
that  the  statistics  obtained  shall  serve  the  purposes  above  under- 
lined. 

Section  1011  provides: 

"INSURANCE  ON  EMPLOYEES  AND  VESSELS. 

"The  department  may: 


"(c)   Procure  insurance  on  vessels  owned  or 
operated  by  the  department  .  .  • 

"The  cost  of  such  insurance  shall  be  a  proper 
charge  against  and  shall  be  paid  out  of  the  Fish  and 
Game  Preservation  Fund."   (Stats.  1957) 

Although  no  section  in  the  Fish  and  Game  Code  specifi- 
cally provides  for  the  use  of  vessels,  if  procurance  of  insurance 
for  vessels  is  permitted,  the  use  of  vessels  is  necessarily 
authorized. 

Section  13001^.  provides: 

"USE  OF  MONEY  IN  FISH  AND  GAME  PRESERVATION  FUND. 

"The  money  in  the  Fish  and  Game  Preservation 
Fund  is  appropriated  as  follows: 
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"(c)   To  the  department  for  expenditure  in 
accordance  with  law  for  the  payment  of  all  necessary- 
expenses  incurred  In  carrying  out  the  provisions  of 
this  code  and  any  other  laws  for  the  protection  and 
preservation  of  birds,  mammals  and  fish."   (Stats. 
1957)   (Emphasis  added) 

While  the  above  mentioned  sections  provide  for  the  ex- 
penditure of  funds  by  the  State  Department  of  Fish  and  Game, 
they  also  reveal  the  purposes  for  which  money  from  the  Fish  and 
Game  Preservation  Fund  may  be  expended  and  some  of  the  ways  and 
means  that  may  be  used  to  accomplish  these  objectives. 

Section  13100  of  the  Fish  and  Game  Code  provides: 

"COUNTY  FISH  AND  GAME  PROPAGATION  FUNDS. 

"The  one-half  of  the  amounts  paid  to  the  county 
treasurer.  .  •  shall  be  deposited  in  a  county  fish 
and  game  propagation  fund  and  expended  for  the  propaga- 
tion and  conservation  of  fish  or  game,  or  both,  within 
the  county  under  the  direction  of  the  Board  of  Super- 
visors.  (Stats.  1957)   (Emphasis  added) 

In  Attorney  General's  Opinion  No.  10988,  October  15> 
193&>  in  explanation  of  the  meaning  of  "propagation"  it  was 
stated: 

"The  propagation  of  fish  is  not  confined  to 
artificial  propagation  and  that  the  commission  may 
expend  funds  to  facilitate  natural  propagation  by 
improving  the  conditions  of  a  particular  stream  or 
by  making  accessible  spawning  areas  which  are  not 
now  accessible." 

Under  the  authority  of  Section  13100,  it  is  clear  that 
the  Board  of  Supervisors  may  authorize  the  expenditure  of  funds 
from  the  Fish  and  Game  Preservation  Fund  provided  such  funds  are 
used  for  purposes  outlined  in  Sections  1000,  1011  and  I3OOI4., 
although  not  necessarily  limited  thereby. 

This  office  has  been  informed  that  your  department  Is 
under  a  duty  to  test  offshore  waters  extending  into  the  Bay 
between  Fort  Point  and  the  San  Francisco  Navy  Yard  at  the  various 
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sampling  stations  shown  on  the  Bay  Water  Survey  Map  in  order 
to  ascertain  that  none  of  the  following  conditions,  among  others, 
prohibited  by  Resolution  No.  125,  relating  to  waste  from  Islais 
Creek  Sewage  Treatment  Plant,  issued  by  the  Regional  Water 
Pollution  Control  Board  No.  2,  exist  as  a  consequence  of  sewage 
disposal  into  the  Bay. 

(a)  The  dissolved  oxygen  content  of  the  receiv- 
ing waters  of  San  Francisco  Bay  offshore  from 
the  mouth  of  Islais  Creek  shall  at  no  time  be 
reduced  below  5«0  parts  per  million  at  any 
point,  except  in  the  immediate  vicinity  of 
the  mouth  of  the  creek,  as  a  result  of  any 
sewage  or  industrial  waste  discharge  therein; 

(b)  There  shall  be  no  toxic  concentrations  of  sub- 
stances hazardous  to  fish  or  aquatic  life  in 
the  waters  of  San  Francisco  Bay  offshore  from 
the  mouth  of  Islais  Creek  as  a  result  of  any 
sewage  or  industrial  waste  discharge  therein; 

(c)  The  dissolved  oxygen  content  at  any  point  in 
the  surface  water  of  Islais  Creek  shall  at  n© 
time  be  reduced  below  0.5  parts  per  million  as 
a  result  of  any  sewage  or  industrial  waste  dis- 
charge therein. 

The  purpose  of  the  resolution  is  stated  as  follows: 

BE  IT  FURTHER  RESOLVED,  that  it  is  the  intent  of  this 
Board  in  prescribing  the  above  specific  requirements: 

1.  To  maintain  the  waters  of  Islais  Creek  In  a 
condition  suitable  for  navigation,  industrial 
use  and  sewage  disposal; 

2.  To  preserve  the  offshore  waters  of  the  Bay  in 
this  area  for  fish  and  aquatic  life; 

3.  To  prevent  nuisances  as  a  result  of  any  dis- 
charge of  sewage  or  industrial  wastes  into 
Islais  Creek.   (Emphasis  added) 
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I  fim  also  informed  that  Resolution  No.  8I4.,  issued  by 
the  same  board,  relative  to  waste  from  North  Point  Sewage 
Treatment  Plant,  contains  similar  objectives* 

The  fact  that  the  requirement  for  this  information 
originated  with  the  Water  Pollution  Board  and  that  the  statistics 
are  to  be  obtained  by  the  Department  of  Public  Works  would  not 
impair  the  validity  of  the  authorization  where  a  real  purpose  to 
further  the  development  of  fish  and  game  life  exists. 

You  state  that  one  of  the  primary  purposes  of  sewage 
treatment  activities  is  the  preservation  of  fish  life,  and  that 
the  testing  of  the  waters  is  done  in  order  to  determine  the 
effectiveness  of  your  sewage  treatment. 

In  these  circumstances,  it  is  my  opinion  that  the 
expenditures  of  funds  for  rental  of  a  boat  to  make  these  tests 
would  be  an  expenditure  "for  the  propagation  and  conservation  of 
fish,"  and  accordingly  that  use  of  surplus  funds  in  the  County 
Fish  and  Game  Preservation  Fund  may  be  authorized  to  defray  this 
boat  rental. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Department  of  Public  Works 
260  City  Hall 
San  Francisco  2 

Attention:   Mr.  Reuben  H.  Owens, 
Director 


PDN/GEB 


OPINION  NO.  1345 
April  9,  1959 


SUBJECT:   AMENDMENT  TO  CIVIL  SERVICE  COMMISSION  RULE  36 
(OUTSIDE  EMPLOYMENT) j  RULES  UNDER  CHARTER 
SECTION  222;  CHARTER  SECTION  21  AND  SUBPOENA 
POWER  THEREUNDER. 


Dear  Sir; 


I  have  received  your  following  request  for  opinion: 

REQUEST 

"The  Civil  Service  Commission  is  giving 
consideration  to  amending  Rule  36  (Holding  of 
More  than  One  Position)  in  order  to  give 
effect  to  the  provisions  of  Charter  Section 
222,  and  to  clarify  the  authority  of  the 
Commission  to  require  compliance  with  the  rule. 

"In  this  connection  we  request  your  opinion 
concerning  the  following: 

1.  Is  the  provision  of  the  rule  which  authorizes 
and  requires  the  Personnel  Director  and  Secretary 
to  withhold  the  salary  of  employees  who  are  in 
violation  of  the  rule  for  the  duration  of  such 
violation  a  valid  grant  of  power? 

2.  The  last  paragraph  of  Charter  Section  222 
states  that  violations  of  any  of  the  provisions 
of  the  section  shall  constitute  official  miscon- 
duct or  cause  for  dismissal.   Section  223  provides 
the  penalty  for  official  misconduct.    Do  these 
provisions  apply  to  employees  as  well  as  officers? 
Further,  if  an  employee  is  found  to  be  in  viola- 
tion of  Rule  36  and  guilty  of  'official  miscon- 
duct, '  may  a  penalty  of  lesser  severity  than  dis- 
missal be  imposed? 

3.  In  view  of  the  provisions  of  Section  222  of  the 
Charter,  which  empowers  the  Civil  Service  Commis- 
sion (with  respect  to  officers  and  employees 
whose  positions  are  subject  to  civil  service)  to 
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'prescribe  and  enforce  such  reasonable  rules  ***, » 
may  the  Commission  provide  by  rule  authority  for 
the  Commission  to  take  disciplinary  action  in  the 
first  instance  against  officers  and  employees  who 
may  be  in  violation  of  the  rule? 

4.   In  connection  with  the  general  powers  of  the 
Civil  Service  Commission  to  subpoena  witnesses 
as  provided  in  Charter  Section  21,  your  advice  is 
requested  as  to  what  'proceedings  and  penalties' 
may  be  imposed  within  the  meaning  of  the  following 
Charter  language  (Section  21): 

"'Any  person  refusing  to  obey  such 
subpoena  and  the  other  requirements 
hereof,  or  to  produce  such  books,  shall 
be  deemed  in  contempt  and  subject  to 
proceedings  and  penalties  as  provided 
by  general  law  in  such  instances.' " 


OPINION 
Question  1 

Your  Rule  36,  relating  to  "outside  employment"  of 
civil  service  employees,  has  been  repeatedly  sustained  by  my 
predecessor  and  me  upon  occasions  of  previous  request  for 
advice.   (See  Opn.  No.  3591,  July  14,  1944;  Opn.  No.  461, 
November  20,  1951;  Opn.  No.  699,  May  27,  1953.)   Such  prior 
opinions  did  not  specifically  touch  upon  the  portion  of  the  rule 
which  is  involved  in  your  first  question.   With  regard  thereto, 
Rule  36  states  as  follows : 

"The  Personnel  Director  and  Secretary  shall 
withhold  approval  of  the  salary  of  any  such 
employee  who  accepts  any  other  position, 
employment  or  service,  except  in  accordance 
with  the  provisions  of  this  rule  and  the 
acceptance  of  any  such  other  employment  or 
service  except  in  accordance  with  this  rule 
shall  be  deemed  insubordination  and  subject 
to  disciplinary  procedure  as  provided  in 
section  154  of  the  charter." 
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The  function  of  the  Personnel  Director  and  Secretary 
in  payroll  procedure  is  described  as  follows  in  Charter  Sec- 
tion 150: 

"...  The  .  .  .  payrolls  .  .  .  for  each 
department  of  office  of  the  city  and  county 
shall  be  transmitted  to  the  civil  service 
commission  before  presentation  to  the  con- 
troller. 

"The  secretary  of  the  commission  shall 
examine  and  approve  such  payroll  for  all  per- 
sons legally  appointed  to  or  employed  in 
positions  legally  established  under  this 
Charter.  The  payrolls  thus  approved,  with 
notation  of  any  item  thereof  disapproved, 
shall  then  be  certified  by  the  secretary 
of  the  commission  and  transmitted  by  him 
to  the  controller.  The  controller  shall 
not  approve  and  the  treasurer  shall  not  pay 
any  .  .  .  pay  check  or  warrant  for  salary 
.  .  .  unless  the  same  shall  have  been 
approved  by  the  said  secretary." 

Extended  research  has  disclosed  no  judicial  decision 
considering  a  rule  provision  such  as  the  one  under  considera- 
tion.  Hence,  it  appears  that  your  first  query  must  be  resolved 
by  resorting  to  the  general  principles  governing  rule-making 
powers  of  administrative  boards. 

Generally,  the  courts  will  not  interfere  with  the 
exercise  by  such  boards  of  their  discretionary  powers,  save 
in  instances  where  it  is  evident  that  administrative  action 
has  been  arbitrary  and  capricious.   (Nelson  v.  Dean,  27  Cal.2d 
873;  Pratt  v.  Rosenthal,  181  Cal.  158;  Maxwell  v.  Civil  Service 
Commission,  lb9  Cal.  336;  Wilson  v.  L.A.  County  Civil  Service 
Commission,  103  Cal.  App.  2d  42b. )   Rules  adopted  by  such  a 
board  will  be  upheld  by  the  courts  if  reasonable,  and  if  in 
furtherance  of  some  legitimate  function  and  purpose  of  the  board 
as  tested  against  the  provisions  of  controlling  law.   (Nelson 
v.  Dean,  gupra,  Shubert  v.  Dept.  of  Motor  Vehicles,  16  ual.App.2d 
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353;  Bruce  v.  Civil  Service  Board,  6  Cal.  App.  2d  633;  Haub 
v.  Turtle,  tiO  Cal.  App.  gSTj  10  "gal.  Jur.  2d  438.)   Rules" 
promulgated  by  an  administrative  body  which  satisfy  the 
foregoing  test  have  the  force  and  effect  of  law.   (Mitchell 
v.  McKevitt,  128  Cal.  App.  458,  Bruce  v.  Civil  Service 
BoaFd,  supra;  Haub  v.  Tut tie,  supra. ) 

It  is  plain  that  the  provision  for  withholding 
approval  of  the  payroll  item  for  a  Rule  36  violator  is  a 
device  for  inducing  adherence  to  the  rule  by  those  city 
employees  subject  to  its  terms.   The  efficacy  and  suitabil- 
ity of  such  provision  for  attaining  that  end  is  solely  an 
administrative  problem,  not  a  legal  one.  The  only  legal 
problem  is  whether  the  rule,  in  the  sense  now  under  consid- 
eration, is  reasonable,  i.e.,  just,  fair,  moderate,  as 
opposed  to  excessive,  immoderate  and  arbitrary.   Whether  an 
administrative  rule  is  reasonable  depends  upon  all  attendant 
circumstances,  and  upon  the  subject  or  occasion  sought  to  be 
controlled  by  the  rule  and  the  precise  means  provided  to  be 
employed  in  invoking  that  control.   The  adoption  of  such  rule, 
and  the  determination  of  content  thereof,  are  administrative 
procedures  which  require  the  exercise  of  discretionary  power. 
Under  the  authorities  set  forth  above,  the  courts  will  nullify 
the  product  of  that  exercise  of  discretionary  power  only  when 
it  is  clear  that  the  rule  so  adopted  is  arbitrary  and  capri- 
cious. 

Employing  the  same  test,  I  am  unable  to  conclude 
that  the  portion  of  Rule  36  under  consideration  is  unreason- 
able, i.e.,  arbitrary  and  capricious.  Whether  that  rule  in 
such  respect  is  reasonably  calculated  and  likely  to  achieve 
the  sought-for  purpose  of  moving  the  concerned  employees  into 
compliance,  is  for  the  judgment  of  the  Civil  Service  Commission, 
While  substantial  differences  of  opinion  may  exist  concerning 
the  reasonableness  of  such  a  sanction,  it  appears  that  reason- 
able minds  could  present  supportable  defense  for  the  present 
Rule  36  In  its  entirety.   Under  such  circumstances,  the  judg- 
ment of  the  Commission  may  not  be  overthrown;  and  for  present 
purposes  the  sanction  portion  of  the  rule  must  be  considered 
as  valid. 

It  must  be  noted  that  the  rule  goes  no  further  than 
to  provide,  in  effect,  for  a  holding  back  of  the  non-complying 
employee's  salary  only  until  he  takes  the  necessary  steps  to 
get  approval  for  his  outside  employment.   His  salary  cannot  be 
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forfeited  -  whether  or  not  he  ever  complies  with  the  approval 
provisions  of  the  rule  -  because  the  very  terms  of  the  rule 
show  that  the  final  sanctions  are  those  provided  for  by  Charter 
Section  154,  and  Section  154  does  not  allow  punishment  by  way 
of  fine  or  forfeiture  of  pay  due  for  work  performed. 

Question  2 

The  declarative  provisions  found  in  the  first  three 
paragraphs  of  Charter  Section  222  apply  to  both  officers  and 
employees,  all  in  accordance  with  the  specific  enumeration  of 
activities  forbidden  for  "officers"  and  those  forbidden  for 
"employees."  That  an  "officer"  is  someone  completely  dis- 
tinguished in  law  from  an  "employee"  is  so  firmly  established 
as  to  render  unnecessary  citation  to  authority  to  support  the 
proposition. 

The  punitive  provisions  of  the  fourth  (and  last) 
paragraph  of  Section  222  provide  that 

"Violation  of  .  .  .  this  section  shall  con- 
stitute official  misconduct  or  cause  for 
dismissal  and  shall  subject  the  violator 
to  the  proceedings  and  penalties  provided 
therefor  in  the  charter."   (Emphasis  added.) 

Under  the  traditional  common  law  rule  and  by  an 
unbroken  line  of  decisions,  the  expression  "official  miscon- 
duct" relates  only  to  unlawful  behavior  by  the  occupant  of 
an  office  with  relation  to  the  responsibilities  of  his  said 
office.   All  of  such  cases  clearly  negate  the  thought  that 
an  employee,  as  distinguished  from  an  officer,  is  intended 
to  be  included  within  the  scope  of  the  "official  misconduct" 
designation.   (Coffey  v.  Superior  Court,  147  Cal.  525;  State 
v.  Winne,  96   A.  (2)  b^  (N.J. 1;  Wells  v.  State,  129  S.W.  2d 
203  (Venn.);  Wvsong  v.  Walden,  52  S.E,   2d  392  (W.  Va.); 
Ke sling  v.  Moore.  135  S.E.  246  (W.  Va.);  Hanrattv  v.  Godfrey. 
184  N.E.  842  (Ohio);  Jones  v.  State.  109  S.W. 2d  204  (Texas); 
State  v.  Henderson.  124  N.W.  767  (Iowa);  see  other  cases 
collected  in  29  Words  and  Phrases  384,  et  seq.) 
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That  Identical  exclusionary  concept  is  expressed 
in  Charter  Section  223,  wherein  it  is  stated  that 

"Any  person  found  guilty  of  official 
misconduct  shall  forfeit  his  office  ..." 

( Emphasis  added . ) 

Hence,  you  are  advised  that  the  references  to 
"official  misconduct"  contained  in  Charter  Sections  222  and 
223  are  applicable  only  to  officers,  and  not  to  employees. 

Question  3 

This  question  is  suggested  by  virtue  of  the  fact 
that  the  June,  1956  amendment  to  Section  222  empowers  the 
Civil  Service  Commission,  with  regard  to  those  officers  and 
employees  who  are  subject  to  the  civil  service  provisions  of 
the  charter,  except  policemen  and  firemen, 

" .  .  .to  prescribe  and  enforce  such  .  .  . 
rules  and  regulations  as  .  .  .  (the)  .  .  . 
commission  deems  necessary  to  effectuate 
the  purposes  and  intent  of  this  section  ,  . 
.  ."  (Emphasis  and  parenthetical  matter 
added. ) 

The  key  word  in  the  foregoing,  i.e.,  "enforce," 
has  been  interpreted  to  mean  to  put  into  execution  by  means 
of  coercion  or  punishment.   (Meridian,  Ltd.  v.  Slppy,  5^  Cal. 
App.  2d  14;  Dozler  v.  City  of  G-atesvllle,  51  S.W.  2d  109l(Tex.); 
U.S.  v.  Gprdin,  207  Fed.  565  (Dist.Ct.  Ohi o ) ;      Anderson  v. 
Biazzi,  186  STW.  7  (Va.).)   However,  "to  enforce"  has  also 
been  interpreted  to  mean  "to  give  effect  to,  to  cause  to  have 
force,"  without  a  power  of  coercion  or  punishment  for  viola- 
tions.  (Meridian,  Ltd.  v.  Sippy,  supra;  Widener  v.  Sharp, 
192  N.W.  72b  (Neb.);  Territory  v.  "Hop  Kee,  21  Hawaii  2Qb.) 

The  context  in  which  we  find  the  grant  of  authority 
to  the  Civil  Service  Commission  "to  enforce"  its  (Section  222) 
rules,  indicates  that  the  commission's  power  is  also  coercive 
and  punitive,  and  not  solely  declarative.   It  will  be  noted 
that  in  the  same  sentence  empowering  the  Civil  Service  Commis- 
sion "to  prescribe  and  enforce"  rules,  the  Fire  Commission, 
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with  regard  to  firemen,  and  the  Police  Commission,  with  regard 
to  policemen,  are  also  given  authority  "to  prescribe  and 
enforce"  rules  concerning  personnel  of  their  respective 
departments.  Under  our  present  Charter  (of  1932),  the 
Police  Commission  and  the  Pire  Commission  are  each  empowered 
to  set  up  a  body  of  rules  for  the  regulation  of  the  conduct 
of  their  respective  departments.   (Section  19.)  In  addi- 
tion, each  commission  is  also  empowered  to  conduct  hearings 
upon  and  administer  punishments  for  violations  of  such 
departmental  rules  by  the  personnel  of  their  respective 
departments.   (Section  155.)  In  the  aggregate,  each  commis- 
sion has  been  given  the  power  to  "prescribe  and  enforce" 
rules  regarding  its  own  personnel.  Such  powers  were  given 
by  the  charter  of  1932  in  its  original  content.   Also  to  be 
noted  is  the  fact  that  the  Charter  of  1900  granted  to  the 
Police  Commission  (Art.  VIII,  Chapters  III  and  VII)  and  to 
the  Pire  Commission  (Art.  IX,  Chap.  I)  the  same  powers  of 
prescribing  rules  for  their  respective  departments  and  of 
conducting  hearings  and  dispensing  punishments  for  rule 
violations. 

During  the  same  time,  original  power  to  discipline 
and  punish  "miscellaneous"  employees  (i.e.,  persons  other 
than  policemen  and  firemen)  has  been  given  to  appointing 
officers.   (Section  154  -  Charter  of  1932;  Art.  XIII,  Sec.  12  - 
Charter  of  1900. )   Only  the  power  of  review  has  been  given 
by  the  just-noted  charter  provisions  to  the  Civil  Service 
Commission,  and  not  the  original  jurisdiction  to  proceed  with 
disciplinary  hearings  and  to  mete  out  punishments  for  viola- 
tions. 

Thus,  by  traditional  charter  provision,  the  Police 
Commission  and  the  Pire  Commission,  each  regarding  its 
respective  department,  have  been  "enforcers"  of  the  rules  of 
conduct  prescribed  by  them.  Each  commission  has  historically 
possessed  the  power  "to  enforce"  rules  in  the  sense  of  putting 
such  rules  into  execution  by  means  of  coercion  or  punishment. 
(See  Meridian,  Ltd.  v.  Sippy,  supra;  Dozier  v.  City  of  Gates- 
ville,  supra;  U.S.  v.  Gordlh,  supra;  Anderson  v.  Blazzi, 
supra . )  This  has  been  and  is  original  and  sole  jurisdiction 
in  each  commission  to  discipline  the  personnel  of  its  own 
department . 
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It  appears  unthinkable  that  the  electorate 
intended  to  depart  from  such  tradition  regarding  the  Police 
Commission  and  the  Fire  Commission  when,  in  the  1956  amend- 
ment to  Charter  Section  222,  it  was  voted  to  allow  each  of 
such  commissions  "to  prescribe  and  enforce"  rules  regarding 
such  activities  of  their  officers  and  employees  as  were 
declared  forbidden  by  that  section. 

Viewing,  as  we  must,  the  Section  222  powers  of 
the  Police  Commission  and  the  Pire  Commission  as  being 
coercive  and  punitive ,  and  not  merely  declarative,  we  must 
then  conclude  that  the  powers  therein  granted  to  the  Civil 
Service  Commission  are  also  coercive  and  punitive,  and  not 
merely  declarative.  The  power  to  prescribe  and  to  "enforce" 
rules  is  given  to  each  of  the  three  commissions  in  the  same 
sentence  of  the  third  paragraph  of  Section  222,  and  it  can- 
not be  that  it  was  intended  to  be  something  less  in  scope 
and  effect  for  the  Civil  Service  Commission  than  for  the 
other  two.   I  am  unaware  of  any  legal  or  rational  principle 
which  could  be  tendered  in  support  of  such  discriminatory 
Interpretation . 

Hence,  you  are  advised  that  your  inquiry  "3."  is 
answered  in  the  affirmative. 

Question  4 

Generally,  administrative  boards  (such  as  the 
Civil  Service  Commission)  do  not  have  inherent  power  to 
require  the  attendance  of  witnesses  before  them  by  issuance 
of  subpoena,  but  such  power  to  issue  a  subpoena  may  be  and 
frequently  is  given  by  applicable  law.   (42  Am.  Jur.  Public 
Administrative  Law,  Sec.  33;  18  Atty.  Gen.  Ops  [Calif.] 
236.)  Such  statutory  authorization  is  commonly  found  with 
regard  to  boards  and  commissions  of  the  government  of  the 
United  States  (see  Davis  on  Administrative  Law,  pp.  302-305) 
and  with  regard  to  boards  and  commissions  of  the  State  of 
California.   (See  Government  Code,  Sees.  HI8O-HI9I;  11500- 
11510).   In  our  local  situation,  certain  officers, 
boards  and  commissions  -  among  which  is  the  Civil  Service 
Commission  -  are  given  authority  to  subpoena  witnesses  by 
the  express  language  of  Charter  Section  21.  Of  course, 
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the  "inquiry"  proceedings  provided  for  by  Section  21  must 
relate  to  some  subject  matter  within  the  authority  of  the 
particular  officer,  board  or  commission  to  inquire  into  and 
act  upon.   (See  my  Opinions  numbered  908,  dated  December  3., 
1954,  and  1235,  dated  March  3,  1958.)  Certainly,  the  power 
to  issue  a  subpoena  could  be  no  broader.   It  seems  certain 
that  the  power  to  issue  a  subpoena  would  exist  relative  to 
a  hearing  conducted  by  the  Civil  Service  Commission  pur- 
posing a  review  of  its  rules,  and  possible  amendments 
thereto,  covering  the  subjects  of  outside  and  conflicting 
employments  of  civil  service  personnel. 

The  language  to  which  you  refer  on  the  second  page 
of  your  request,  which  is  a  quotation  in  full  of  the  last 
sentence  of  Charter  Section  21,  was  apparently  inserted  by 
the  framers  in  recognition  of  the  widely  followed  principle 
that  purely  administrative  boards  and  commissions  are  never 
vested  with  a  power  to  punish  for  contempt,  even  of  their 
own  processes.   (18  Atty.  Gen.  Opns.  (Calif.),  supra; 
35  Columbia  Law  Review  578j  8  A.L.R.  1536,  54  A.L.R.  313,  73 
A.L.R.  1185;  9  Atty.  Gen.   Opns.  (Calif.)  35;  11  Atty.  Gen. 
Opns.  (Calif.)  66.)   Such  rule  is  based  upon  an  accepted 
principle  that  the  power  to  punish  for  contempt  is  wholly 
judicial,  and  thus  solely  the  prerogative  of  the  courts. 

By  providing  that  a  person  refusing  obedience  to 
subpoena  "shall  be  deemed  in  contempt  and  subject  to  pro- 
ceedings and  penalties  as  provided  by  general  law  in  such 
instances,"  Section  21  seemingly  purports  to  render  applicable 
to  such  refusal  the  provisions  and  procedures  established  by 
Section  1991,  Code  of  Civil  Procedure.  While  there  is  other 
"general  law,"  i.e.,  enactments  of  the  state  legislature 
effective  throughout  the  state,  upon  the  subject  of  punish- 
ment for  disobedience  of  the  subpoena  of  an  administrative 
officer,  board  or  commission,  such  other  lav;  relates  solely 
to  subpoenas  of  officers,  boards  or  commissions  of  the  state 
exercising  powers  for  state  government  granted  by  state  law. 
(See  Govt.  Code,  Sees.  11180-11189;  Sees.  11500,  11510, 
11525  -  "Administrative  Procedure  Act.")  Hence,  it  would 
appear  that  C.C.P.  1991 ,   which  is  the  only  truly  "general" 
general  law  dealing  with  the  subject,  is  intended  to  be  made 
applicable  by  the  before-noted  language  of  Charter  Section 
21. 
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Section  1991  deals  In  detail  with  the  subject  of 
disobedience  to  subpoenas,  describing  the  procedures  to  be 
taken  to  invoke  applicable  legal  penalties  for  such  disobed- 
ience.  Certain  portions  of  the  section  relate  only  to  sub- 
poenas issued  out  of  a  court,  and  are  thus  not  material  to 
our  considerations.  The  only  portion  of  Section  1991  which 
would  appear  applicable  is  the  following: 

"Any  judge,  justice  or  other  officer  men- 
'■"'  fcloned  in  Subdivision  3  of  Section  1900 
may  report  any  such  disobedience  or  reTusal 
to  be  sworn  or  to  answer  a  question  or  to 
subscribe  an  affidavit  or  deposition  when 
required  to  the  Superior  Court  of  the 
county  in  which  such  attendance  was  required; 
and  such  court  thereupon  has  power,  upon 
notice,  to  order  the  witness  to  perform  the 
omitted  act,  and  any  refusal  or  neglect  to 
comply  with  such  order  may  be  punished  as  a 
contempt  of  such  court."   (Emphasis  added.) 

Section  1986  of  the  Code  of  Civil  Procedure  relates 
to  the  subject  of  "Subpoena:  By  whom  and  how  issued."   Subdi- 
vision 1  thereof  deals  with  issuance  of  subpoena  by  a  court 
to  compel  attendance  at  court,  or  out  of  court  upon  deposition. 
Subdivision  2  deals  with  issuance  of  subpoena  by  a  superior 
court  (through  the  clerk)  to  compel  attendance  before  a  com- 
missioner appointed  to  take  testimony  by  a  court  of  a  foreign 
country,  or  of  the  United  States,  or  of  any  other  state  of  the 
United  States,  or  before  any  officer  empowered  by  the  laws  of 
the  United  States  to  take  testimony. 

Subdivision  3,  to  which  reference  is  made  in  the  above 
quotation  from  C.C.P.  1991*  provides  as  follows: 

"To  require  attendance  out  of  court,  in  cases 
not  provided  for  in  subdivision  one,  before  a 
judge,  justice,  or  other  officer  authorized 
to  administer  oaths  or  to  take  testimony  in 
any  matter  under  the  laws  of  this  state,  it 
is  issued  by  the  judge,  justice,  or  other 
officer  before  whom  the  attendance  is  required." 
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Appearance  before  the  Civil  Service  Commission 
during  a  hearing  of  sworn  testimony  upon  the  subjects  now 
being  considered  would  be  "attendance  out  of  court  .... 
before  .  .  .  (an)  officer  (or  officers)  authorized  to  admin- 
ister oaths."   This  is  for  the  reason  that  the  commissioners 
are  officers  (Charter  Section  4),  of  the  "civil  executive" 
category  (Government  Code,  Sec.  1001),  thereby  enabled  to 
administer  an  oath.   (Government  Code,  Sec.  1225.)   It  is 
also  certain  that  the  provisions  of  Charter  Section  21  empower 
the  commission  "to  take  testimony,"  as  that  expression  is  used 
in  C.C.P.  1986,  Subdivision  3. 

The  crucial  question  for  your  purposes  is  whether  the 
hearing  contemplated  by  the  commission,  in  which  oaths  will  be 
so  administered  and  testimony  will  be  so  taken,  comes  within 
the  meaning  of  "any  matter  under  the  laws  of  this  state." 
(C.C.P.  1986,  Subd.  3.)   If  the  commission's  proceeding  is  held 
"under  the  laws  of  this  state,"  C.C.P.  1986,  Subd.  3,  provides 
for  issuance  of  subpoenas  and  C.C.P.  1991  provides  penalties 
for  disobedience  thereto  and  prescribes  procedure  for  enforcing 
such  penalties. 

Extended  research  has  disclosed  no  California  case 
dealing  with  the  application  of  the  provisions  of  C.C.P.  1986, 
Subd.  3  and  C.C.P.  1991  to  the  situation  where  a  local  officer 
or  board  is  empowered  to  administer  oaths  and  to  take  testimony 
relative  to  subjects  within  his  or  its  jurisdiction.   That  is, 
no  case  has  been  found  which  holds,  either  directly  or  infer- 
entially,  that  the  Section  1991  procedure,  with  its  provision 
for  resort  to  the  Superior  Court  for  an  ultimate  order  of 
contempt,  is  available  to  the  local  officer  or  board  where 
a  witness  flouts  the  subpoena  issued  thereby  with  a  refusal 
to  appear  or  to  testify  after  appearance. 

However,  although  precedent  is  lacking,  it  appears  to 
me  that  reason  supports  a  conclusion  that  the  C.C.P.  1991  pro- 
cedure is  available  to  enforce  the  local  power  and  to  compel 
the  witness  to  obey  the  local  subpoena.   Charter  Section  21 
recites  that  disobedience  to  the  local  subpoena  shall  render 
the  offender  "subject  to  proceedings  and  penalties  as  provided 
by  general  law."   Such  charter  provision  has  the  force  and  effect 
of  an  enactment  of  the  Legislature  of  the  State  and  is  the  supreme 
law  of  the  state  with  regard  to  the  local  government  of  San  Fran- 
cisco.  (Adams  v.  Wolff,  84  Cal.  App.  2d  435.  at  440;  Dalton 
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v.  Lelande,  22  Cal.  App.  481;  Hermanson  v.  Board  of  Pension 
Cl^missfoners,  219  Cal.  622.)  By  its  ratification  of  Sec- 
tion 21  the  state  legislature  has  apparently  approved  the 
incorporation  into  the  San  Francisco  charter  of  the  punitive 
provisions  of  C.C.P.  1991*  and  this  to  the  necessary  end 
that  the  provision  for  subpoena  contained  in  Section  21  be 
other  than  a  hollow  and  meaningless  surplusage.   Without 
such  application  of  C.C.P.  1991*  and  since,  as  discussed 
above,  there  is  no  local  power  to  punish  as  for  contempt, 
the  local  power  to  administer  oaths  and  to  take  testimony 
could  be  completely  f rustrated  by  a  recalcitrant  witness. 
It  would  seem  almost  certain  that  such  Is  not  the  state  leg- 
islative plan. 

Viewed  in  such  light,  it  appears  that  C.C.P.  1991 
purposes  to  extend  its  helping  hand  to  all  local  officers  and 
boards  of  officers  empowered  by  law  to  administer  oaths  and 
to  take  testimony.  Thus,  it  is  my  opinion  that  the  reference 
to  administering  oaths  and  taking  testimony  in  any  matter 
"under  the  laws  of  this  state"  (C.C.P.  1986,  Subd.  3)  is  meant 
to  be  all-comprehensive  in  effect,  and  that  it  includes  "laws" 
which  are  local,  such  as  charters  and  ordinances,  as  well  as 
legislative  enactments  of  statewide  application. 

Hence,  it  is  my  considered  judgment  that  the "pro- 
ceedings and  penalties"  contemplated  by  Charter  Section  21  are 
those  included  in  C.C.P.  1991  as  set  forth  and  discussed  in 
detail  above.   However,  I  repeat  the  cautionary  observation 
made  above  to  the  effect  that  no  California  decision  has  been 
found  dealing  with  this  subject;  and,  absent  such  determinative, 
I  am  unable  to  assure  you  with  finality  that  the  Superior  Court 
contempt  procedures  contained  in  C.C.P.  1991  are  available  for 
your  use. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   MR.  GEORGE  J.  GRUBB 

Secretary  and  Personnel 

Director,  Civil 

Service  Commission 
151  City  Hall 
San  Francisco  2 


WFB/GEB 


OPINION  NO.  13^6 
April  17,  1959 


SUBJECT:   CONFLICT  OP  INTEREST;  OWNERSHIP  BY  MEMBER  OP 

REDEVELOPMENT  AGENCY  OP  PROPERTY  IN  REDEVELOPMENT 
PROJECT  AREA  E-l  (JOHN  L,  MERRILL) 


Dear  Sir: 


I  have  received  your  following  request  for  opinion; 
REQUEST 


"At  the  time  I  was  considering  appointment 
to  the  Redevelopment  Agency  I  told  the  members 
of  the  Agency,  and  the  Mayor,  of  an  Interest  I 
have  in  property  at  322  Battery  Street.   Subse- 
quently I  made  formal  disclosure  of  this  in  a 
letter  to  Mr.  Riordan  dated  August  26,  1958,  in 
reply  to  his  of  August  22nd.   I  enclose  copies 
of  both  of  these  letters. 

"As  stated  in  my  letter,  the  property  is 
leased  to  Arthur  D.  Little,  Inc.  The  terms  of 
the  lease  lend  to  the  property  a  value  greater 
than  one  would  expect  to  be  placed  upon  it  in  a 
usual  appraisal.   A  copy  of  this  lease  will  be 
made  available  to  you  if  you  so  desire. 

"As  there  is  an  apparent  conflict  of  in- 
terest, at  least  to  the  extent  of  my  interest 
in  the  property  at  322  Battery  Street,  I  would 
appreciate  receiving  from  you  your  opinion  as 
to  whether  by  continuing  as  a  member  of  the 
Redevelopment  Agency  I  would  be  prevented  not 
only  from  voting  on  any  question  relating  to 
322  Battery  Street  but  also  from  participating 
in  the  consideration  of  or  voting  upon  any 
matters  of  any  kind  relating  to  the  Golden 
Gateway  project.  This  is  also  referred  to  as 
Redevelopment  Project  Area  E-l." 


OPINION 

Your  request  for  advice  has  undoubtedly  been  induced 
by  the  opinion  rendered  by  me  on  November  14,  1958  (N0.1305-A) 
in  response  to  certain  questions  presented  by  Mr.  Caspar  W. 
Weinberger,  who  was  then  contemplating  a  proposal  that  he  accept 
an  appointment  to  membership  on  the  Redevelopment  Agency.   The 
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general  content  of  your  above  request  suggests  familiarity  with 
my  advice  to  Mr.  Weinberger  and  appreciation  of  the  obvious  fact 
that  your  own  situation  is  closely  akin  to  his  and  thus  controlled 
by  the  same  statutory  law  and  other  legal  principles. 

As  I  advised  Mr.  Weinberger,  San  Francisco  charter  law 
regarding  conflicts  of  interest  is  not  in  point  by  reason  of  the 
fact  that  the  Redevelopment  Agency  is  a  separate  political  entity 
controlled  by  state,  rather  than  local  law. 

Concerning  your  ownership  of  the  property  known  as 
322  Battery  Street,  which  you  state  to  be  located  in  Redevelop- 
ment Project  Area  E-l  ("Golden  Gateway"  project),  it  is  my 
opinion  that  you  would  not  be  free  to  participate  in  any  Agency 
deliberations  respecting  such  parcel.   I  so  conclude  upon  the 
authority  of  People  v.  Darby,  114  Cal.  App.  2d  412  and  upon  the 
language  of  Sections  1090-1091,  Government  Code,  and  Section 
33236,  Health  and  Safety  Code.   Relative  to  this  facet  of  your 
problem,  we  are  not  faced  with  the  somewhat  obscure  issue  of 
"remote"  or  indirect  interest  which  was  presented  in  the  Wein- 
berger opinion.  Your  interest  in  322  Battery  Street  is  immediate, 
direct  and  substantial,  and  no  room  is  left  for  conjecture  as  to 
your  eligibility  to  engage  in  Agency  deliberations  directly 
dealing  with  that  property.  Your  disqualification  is  evident 
upon  the  basis  of  conflict  of  interest. 

Concerning  the  broader  problem  of  your  "participating 
in  the  consideration  of  or  voting  upon  any  matters  of  any  kind 
relating  to  the  Golden  Gateway  project"  (phrasing  the  issue  in 
your  own  language),  it  is  my  view  that  Section  1090  of  the 
Government  Code  would  forbid  you  from  participating  as  an  Agency 
member  in  the  making  of  any  contract  with  a  property  owner  in 
Project  Area  E-l.  By  way  of  explanation,  I  conceive  your  owner- 
ship of  322  Battery  Street  as  making  you  "interested,"  although 
perhaps  only  indirectly,  in  a  contract  made  between  the  Agency 
and  another  property  owner  in  the  project  area.   It  is  to  be 
noted  that  the  provisions  of  Section  1090  must  be  strictly 
enforced  (Schaefer  v.  Berlnstein,  140  Cal. App. 2d  278;  Terry  v. 
Bender,  143  Cal. App. 2d  19«),  and  the  officer's  conflicting 
interest  need  not  be  "direct"  in  order  to  disqualify,  but  may 
be  merely  "indirect."    (Terry  v.  Bender,  supra;  People  v. 
Darby,  supra. ) 

I  also  observe  that  the  prohibitions  of  Section  1090 
apply  not  only  to  the  participation  of  interested  officers  in 
the  making  of  such  a  contract,  but  also  reach  a  contract  made 
"by  any  body  or  board  of  which  they  are  members."   Criminal 
sanctions  are  provided  to  be  enforced  against  such  an  "interested" 
member.    (Government  Code,  Section  1097.) 


OPINION  NO.  13^6 
April  17,  1959 
Page  3 


Thus,  insofar  as  the  "contracts"  facet  of  Agency 
action  is  concerned,  whenever  an  Agency  member  does  have  such 
prohibited  interest,  the  following  are  the  only  alternatives 
which  do  not  run  afoul  of  controlling  law:   (1)  that  the  Agency 
refrain  from  entering  into  the  contract,  or  (2)  that  the  Agency 
member  possessing  the  "interest"  dispose  of  it,  or  (3)  that  he 
resign  from  the  Agency. 

Finally,  Section  33236  of  the  Health  and  Safety  Code  is 
of  moment  on  the  broad  issue  of  your  participating  In  Agency 
action  regarding  Project  Area  E-l  matters  other  than  contracts 
with  project  area  property  owners.   In  my  Weinberger  opinion  I 
stated  (page  3)  that  "Section  33236  has  never  been  interpreted 
by  any  reviewing  court."   I  then  proceeded  to  say  the  following: 

"It  will  be  noted  that  Section  33236  designates 
the  failure  to  disclose  as  misconduct  in  office,  but 
does  not  indicate  how,  if  at  all,  the  agency  member 
who  does  so  disclose  may,  in  the  future,  participate 
in  agency  deliberations  in  which  his  ownership  of 
project  area  property,  or  his  direct  or  indirect 
interest  therein,  may  be  involved.   However,  it  would 
seem  that  such  member  could  not  thereafter  participate 
in  agency  deliberations  in  instances  where  the  pro- 
ject area  under  consideration  is  the  one  in  which  the 
ownership  or  interest  is  involved.   (People  v.  Darby, 
114  Cal.  App.  2d  412.)" 

I  still  adhere  to  that  view;  recognizing,  of  course, 
that  Section  33236  is  as  yet  uninterpreted  by  any  appellate  court 
and  that  the  Darby  case  involved  Section  1090  of  the  Government 
Code.   However,  my  opinion  in  such  regard  is  founded  upon  what 
I  conceive  to  be  the  spirit  of  all  facets  of  "conflict  of 
interest"  jurisprudence,  i.e.,  that  firmly  established  common  law 
principles  condemn  any  official  action  by  a  public  officer  In  a 
situation  where  there  is  present  any  temptation  to  subordinate 
the  public  interest  to  his  own,  even  though  the  potential 
fruits  of  such  temptation  are  remote,  or  indirect,  or  relatively 
insignificant.   I  view  that  principle  as  being  constant,  save 
where  leavened  by  such  statutory  relaxation  as  the  legislature 
has  seen  fit  to  interject,  regarding  public  contracts,  by  enact- 
ment of  Section  1091  of  the  Government  Code. 

You  are  advised,  then,  as  above  delineated  with  regard 
to  the  problems  submitted  by  you.   Lest  it  be  thought  that  my 
interpretations  of  your  position  as  an  Agency  member,  as  affected 
by  your  ownership  of  322  Battery  Street,  are  unduly  strict  and 
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confining,  I  wish  to  repeat  that  the  entire  doctrine  of  con- 
flicts of  interest,  with  its  resultant  disqualifications  and 
other  sanctions,  is  one  of  relentless  rigidity.   It  neither 
compromises  nor  appeases,  and  it  is  my  considered  judgment  that 
relief  from  Its  often  harsh  and  burdensome  effects  can  only  be 
achieved  by  legislative  correction.   Considered  in  such  light, 
It  might  be  well  to  reappraise  existing  law  concerning  conflicts 
of  interest  of  the  members  of  the  several  redevelopment  agencies 
throughout  the  state  with  the  view  of  approaching  the  legis- 
lature with  satisfactory  amendments. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   MR.  JOHN  L.  MERRILL 

Member,  Redevelopment  Agency 

Hobart  Building 

582  Market  Street 

San  Francisco  4,  California 


WPB/TJB 


OPINION  NO.  13^7 
April  23,  1959 


SUBJECT:   INDIGENT  AID,  FILING  OP  PROBATE  CLAIM;  EFFECT  OF 
TARDY  FILING. 


Dear  Sir: 


I  have  your  request  for  an  opinion  as  follows : 


REQUEST 

"On  October  8,  1958  we  filed  a  claim  in  the 
amount  of  $109.93  against  the  estate  of  William 
James  Doherty  for  Indigent  Aid  granted  to  the 
deceased  intermittently  between  19^1  and  19^7. 
Due  to  the  difficulty  we  had  in  identifying  the 
deceased  and  an  error  in  our  probate  report  which 
showed  the  date  of  Publication  to  the  Creditors 
as  April  11,  1958,  our  claim  was  filed  after  the 
six  months  from  date  of  publication  had  expired. 
Our  claim  was  based  upon  Mr.  Doherty' s  Agreement 
to  Reimburse  the  City  and  County,  photostatic 
copy  of  which  was  sent  to  the  attorney  for  the 
estate.   Our  claim  was  rejected  because  it  was 
not  filed  six  months  from  the  first  date  of 
Publication  to  the  Creditors,  which  was  March  20, 
1958. 

"In  similar  claims  involving  Old  Age  Aid,  which 
are  handled  by  the  Attorney  General's  Office,  we 
have  been  informed  by  that  office  that  we  may 
file  our  claims  yO  days  after  distribution  of  an 
estate  or  one  year  after  Letters  of  Administration. 
Their  authority  is  Section  1233  of  the  Probate 
Code  and  Section  473  of  the  Code  of  Civil  Procedure, 

"Although  the  present  claim  does  not  involve. a 
large  sum,  we  would  appreciate  your  advice  as  to 
what  course  to  follow  if  we  have  similar  cases  in 
the  future.   We  also  would  like  to  know  if  our 
claim  could  have  been  rejected  if  we  had  filed  a 
Request  for  Special  Notice  as  soon  as  we  knew  there 
was  a  probate." 


OPINION 

Probate  Code  Section  707  provides  that  all  claims  aris- 
ing upon  contract,  for  funeral  expenses,  personal  injuries, 
wrongful  death,  or  damage  to  property  must  be  filed  or  presented 
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within  six  months  after  the  first  publication  of  the  notice  to 
creditors. 

However,  it  has  been  held  that  the  right  of  a  county  to 
recover  under  Welfare  and  Institutions  Code  Section  2603,  for  aid 
to  an  indigent  person  who  acquires  property  is  of  statutory  origin, 
and  is  not  a  contractual  claim  required  by  Probate  Code  Section 
707  to  be  filed  against  the  estate  of  such  person  within  six 
months  of  notice  to  creditors.    (County  of  Los  Angeles  y.  Security 
First  National  Bank  of  Los  Angeles",  83  Cal.  App.  2d  575.) 

In  the  County  of  Los  Angeles  case,  supra,  the  court 
stated  that  the  right  of  the  county  to  recover  from  the  indigent 
person  was  contingent  upon  his  acquisition  of  property  and  that  any 
action  for  recovery  must  be  filed  within  four  years  after  he  gained 
the  financial  ability  to  reimburse  the  County.  The  filing  of  a 
claim  against  the  estate  is  unnecessary,  but  such  filing  is  harm- 
less. As  the  court  stated:   "No  advantage  was  derived  by  it 
(filing  a  claim)  or  lost  to  the  appellant  by  reason  thereof." 

However,  while  an  action  for  the  repayment  of  public 
assistance  survives  the  death  of  the  recipient  (Probate  Code, 
Section  573)  a  suit  must  be  instituted  within  one  year  of  Issuance 
of  letters  testamentary  or  of  administration.   (Code  of  Civil 
Procedure,  Section  353.) 

The  file  you  have  forwarded  with  your  request  indicates 
that  letters  testamentary  were  issued  on  March  19,  1958.   It  also 
contains  an  agreement  to  reimburse  the  City  and  County  executed 
by  the  decedent  on  January  21,  19^1,  in  which  the  statute  of 
limitations  was  forever  waived.   Such  waiver  is  valid  if  given  to 
any  county  to  secure  repayment  of  indigent  aid.   (Code  of  Civil 
Procedure,  Section  36O.5.) 

Therefore,  if  you  were  to  bring  an  action  for  repayment 
on  this  particular  claim  the  affirmative  defense  that  it  was  not 
brought  within  the  statutory  period  set  forth  in  Code  of  Civil 
Procedure,  Section  353  would  be  ineffective  under  Code  of  Civil 
Procedure,  Section  360.5. 

If  you  wish  to  pursue  this  matter  further,  you  may  file 
your  action  for  repayment  against  the  estate.    In  view  of  the 
fact  that  less  than  $150.00  is  involved,  your  action  may  be  filed 
in  the  Small  Claims  Court  with  a  resultant  saving  in  time  and 
expense. 

In  the  event  that  similar  cases  occur  in  the  future,  I 
would  advise  that  you  continue  your  present  practice.  As  pointed 
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out  in  the  Los  Angeles  County  case,  supra,  although  such  filing  of  a 
a  claim  is  unnecessary,  it  will  do  no  harm,  and,  if  timely  filed, 
will  ordinarily  be  paid  without  objection.    If  it  is  rejected, 
you  may  proceed  as  outlined  above. 

In  response  to  your  last  question,  the  filing  of  a 
Request  for  Special  Notice  does  not  enlarge  the  time  for  present- 
ing a  claim  under  Probate  Code,  Section  707,  nor  does  it  preclude 
the  rejection  of  a  claim  that  has  not  been  timely  filed.  In  view 
of  the  fact  that  a  claim  for  repayment  of  indigent  aid  is  not 
within  Probate  Code  Section  707,  the  filing  of  such  request  would 
also  be  unnecessary. 

You  are  so  advised. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


TO:   RONALD  H.  BORN,  Director 
Public  Welfare  Department 
585  Bush  Street 
San  Francisco  8,  California 


JJS/WFB 


OPINION  NO.  13^3 
April  23,  1959 


SUBJECT:   FREE  TRANSPORTATION  TO  AND  PROM  LAUNDERETTE  AS  WITHIN 
POLICE  CODE  SECTION  1075. 

Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"This  office  is  in  receipt  of  an  inquiry 
from  the  owner  of  a  launderette  who  proposes  to 
advertise  and  provide  free  transportation  to  and 
from  his  place  of  business  other  than  by  licensed 
public  transportation. 

"I  would  appreciate  an  opinion  from  your 
office  as  to  whether  the  providing  of  such  trans- 
portation to  his  customers ,  either  by  himself  or 
others ,  brings  such  type  of  operation  within  the 
purview  of  Section  1075  of  the  Police  Code." 

OPINION 

Section  1075  of  the  Police  Code  provides,  in  part,  that: 
"No  license  or  permit  shall  be  issued  for  the  operation  of  any 
motor  vehicle  engaged  in  the  business  of  or  used  for  transporting 
passengers  for  hire,  unless  and  until  the  Police  Commission  shall 
by  resolution  declare  that  public  convenience  and  necessity  require 
the  proposed  motor  vehicle  for  hire  service  for  which  application 
for  a  license  or  permit  is  made." 

The  Section  then  proceeds  to  exclude  the  requirement  of 
a  declaration  of  public  convenience  and  necessity  in  the  following 
cases:   (1)  for  any  taxicab,  private  passenger  vehicle  for  hire, 
limousine,  sightseeing  bus,  and  jitney  bus,  licensed  and  operated 
by  an  applicant  on  February  24,  1932,  or  the  renewal  of  the  same 
license  annually  thereafter;   (2)  limousines  used  exclusively  in 
funerals  as  of  the  effective  date  of  this  Section  or  limousines 
used  in  funerals  thereafter  by  an  undertaker  or  funeral  director 
solely  in  connection  with  his  own  business;  (3)  vehicles  operated 
under  and  by  reason  of  a  certificate  of  public  convenience  and 
necessity  by  the  State  Railroad  Commission  (now  the  Public  Utilities 
Commission) . 
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Applying  Section  1075  to  the  operation  outlined  in  your 
request,  it  is  my  opinion  that  the  providing  of  such  transportation 
to  customers  either  by  the  operator  personally  or  by  others  would 
not  be  within  the  purview  of  Section  1075. 

Under  the  introductory  paragraph  of  Section  1075,  quoted 
above,  the  language  is  broad  enough  to  include  the  proposed  operation 
regardless  of  who  would  provide  it.   The  operation  would  involve  one 
or  more  motor  vehicles  that  would  be  used  for  transporting  passengers. 
The  "for  hire"  requirement  would  be  met  by  the  fact  that  such  trans- 
portation was  offered  along  with  the  use  of  the  launderette  facili- 
ties for  which  a  charge  was  made.  This  would  be  even  more  apparent 
if  the  transportation  was  provided  by  someone  other  than  the  launder- 
ette operator  personally  for,  in  that  case,  there  would  be  some  con- 
sideration paid  by  the  operator  to  the  transporter.   (See  Peter  J. 
Van  Loben  Sels  (Valley  Transit  Lines)  v.  B.  J.  Smith,  et  al.,  49  Cal. 
P.U.C.  290.) 

However,  the  exclusions  set  forth  in  Section  1075  indicate 
that  it  was  not  the  intent  of  the  legislators  to  include  all  opera- 
tions within  the  scope  of  Section  1075.   The  reason  for  exclusions 
(l)  and  (3)  is  manifest.   Exclusion  (1)  would  obviate  the  necessity 
of  obtaining  a  certificate  for  those  "for  hire"  vehicles  operating 
prior  to  the  effective  date  of  the  Charter;  exclusion  (3)  exempts 
vehicles  operating  under  the  jurisdiction  of  a  higher  authority. 
The  reason  behind  exclusion  (2)  is  not  so  obvious  but  appears  to  be 
based  upon  the  distinctions  found  in  the  law  between  "common  carri- 
ers" and  "private  carriers". 

A  common  carrier  is  defined  as  "Everyone  who  offers  to  the 
public  to  carry  persons,  property  or  messages,  excepting  only  tele- 
graphic messages,  is  a  common  carrier  of  whatever  he  thus  offers  to 
carry . "   (Civil  Code  Section  2168. ) 

A  private  carrier  has  been  defined  as:   "Private  carriers 
are  those  that  carry  for  hire  and  do  not  come  within  the  definition 
of  a  common  carrier  and  are  not  bound  to  carry  for  any  person  unless 
they  enter  into  a  special  agreement  to  do  so."   (Webb  v.  Boyle, 
125  Cal.  App.  326,  13  pac.  2d,  785.) 

Whether  a  particular  transportation  service  is  undertaken 
in  the  capacity  of  a  private  or  of  a  common  carrier  must  be  determ- 
ined by  reference  to  the  character  of  the  business  actually  carried 
on  by  the  carrier,  and  also  to  the  nature  of  the  service  to  be 
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performed  in  the  particular  instance.   If  the  undertaking  is  a 
single  transaction,  not  a  part  of  the  general  business  or  occupa- 
tion engaged  in,  as  advertised  and  held  out  to  the  general  public, 
the  individual  or  company  furnishing  such  service  is,  so  far  as 
that  particular  transaction  is  concerned,  a  private  and  not  a 
common  carrier.   (9  Am.Jur.  Carriers,  Sec.  37.) 

Applying  the  foregoing  to  the  funeral  limousine  used 
exclusively  in  funerals  or  to  be  used  by  an  undertaker  or  funeral 
director  solely  in  connection  with  his  own  business,  it  is  apparent 
that  such  vehicles,  so  used,  are  private  rather  than  common  carri- 
ers. They  are  not  bound  to  "carry  for  any  person".  The  business 
or  occupation  actually  carried  on  by  the  individual  or  company  pro- 
viding such  transportation  is  not,  primarily,  the  transportation 
of  passengers,  but  rather  the  transportation  is  an  incidental  part 
of  the  general  business  engaged  in. 

The  providing  of  transportation  to  customers  of  a  launder- 
ette by  the  operator  of  the  launderette,  personally,  would  be  quite 
similar  to  the  providing  of  transportation  by  a  funeral  director. 
It  would  be  merely  an  incidental  part  of  the  general  business  engaged 
in.   Accordingly,  it  should  be  classified  as  a  "private  carrier" 
operation.   The  providing  of  such  transportation  by  others  would 
also  be  classified  as  a  "private  carrier"  operation.   While  it  is 
true  that  such  individual  would  be  receiving  compensation  for  his 
services,  he  would  not  be  bound  to  carry  for  any  person  but  only 
for  those  who  were  customers  of  the  launderette  on  their  way  to  or 
from  the  launderette.   There  would  not  be  the  requisite  holding 
out  to  the  general  public  as  offered  by  a  common  carrier. 

The  sections  of  Article  16  of  the  Police  Code  following 
Section  1075  go  on  to  enumerate  and  define  the  specific  classes  of 
operations  that  are  to  be  subject  to  regulation  under  this  article. 
There  is  no  express  inclusion  or  exclusion  of  the  proposed  opera- 
tion. Under  the  legal  maxim  of  "expressio  unius  est  exclusio 
alterius"  the  enumeration  of  acts,  things,  or  persons  as  coming 
within  the  operation  or  exception  of  a  statute  will  preclude  the 
inclusion  by  implication  in  the  classes  covered  or  excepted  of 
other  acts,  things,  or  persons.   (45  Cal.  Jur.  2d,  Statutes, 
Section  133.)   It  is  obvious  that  the  proposed  operation  was  not 
contemplated  at  the  time  Article  16  of  the  Police  Code  was  enacted. 
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In  the  event  that  it  is  your  opinion  that  the  proposed  operation 
should  be  subject  to  regulation  under  Article  16  of  the  Police 
Code,  appropriate  action  should  be  taken  to  amend  the  Article. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Hon.  Thomas  J.  Cahill 
Chief  of  Police 

City  and  County  of  San  Francisco 
Kearny  and  Washington  Streets 
San  Francisco  8,  California 


JJS/WFB 


OPINION  NO.  13^9 
April  24,  1959 


SUBJECT:  CIVIL  SERVICE  EMPLOYEE  OF  THE  CITY  FORFEITS  CITY 
POSITION  ON  BECOMING  A  CANDIDATE  FOR  ELECTION  BY 
THE  PEOPLE  TO  ANY  PUBLIC  OFFICE 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows : 

REQUEST 

"A  member  of  the  Board  of  Supervisors  has  asked  me 
the  following  question:   Under  what,  if  any,  circumstances 
may  a  permanent  civil  service  employee  of  the  City  and 
County  of  San  Francisco  become  a  candidate  for  election 
by  the  people  to  a  public  office  of  said  City  and  County 
of  San  Francisco  without  forfeiting  his  position?" 

OPINION 

Section  5  of  the  Charter  provides  in  part  as  follows: 

"Any  appointive  officer  or  employee  of  the  city 
and  county  who  shall  become  a  candidate  for  election 
by  the  people  to  any  public  office  shall  automatically 
forfeit  such  city  and  county  office  or  position." 
(Emphasis  added) 

Under  the  provisions  of  Section  5  of  the  Charter  above, 
any  employee  of  the  City  and  County  of  San  Francisco,  whether  he 
be  an  appointed  employee  or  a  permanent  civil  service  employee, 
would  automatically  forfeit  his  city  and  county  position  upon  be- 
coming a  candidate  for  election  by  the  people  to  any  public  office. 
Under  no  circumstances  can  a  civil  service  employee  retain  his  posi- 
tion after  he  has  become  a  candidate  for  election  by  the  people  to 
a  public  office  of  the  City  and  County  of  San  Francisco. 

You  are  so  advised. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

TO:   Mr.  Robert  J.  Dolan 

Clerk  of  the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 

LSM/TJB 


OPINION  NO.  1350 
May  4,  1959 


SUBJECT:   RETIREMENT  BOARD,  AUTHORITY  IN  GRANTING  OUT  OF  TOWN 
RESIDENCE;  RIGHT  TO  VOTE  FROM  SUCH  RESIDENCE. 


Gentlemen: 


I  have  your  request  for  an  opinion  as  follows: 


REQUEST 

"Board  of  Supervisors  Ordinance  166-58  sets 
forth  the  residence  requirements  for  applicants 
and  occupants  of  offices  and  positions  in  the 
service  of  the  City  and  County  of  San  Francisco. 
Section  7  of  this  Ordinance  sets  forth  the  pro- 
cedure by  which  an  officer  or  employee  may  apply 
for  authorization  to  live  outside  the  City  and 
County  on  the  basis  of  the  ill  health  of  said 
officer  or  employee  or  the  ill  health  of  a  mem- 
ber of  the  immediate  family  of  said  officer  or 
employee.  The  Retirement  Board  is  granted  the 
exclusive  authority  to  make  such  authorizations. 

"In  this  connection  the  question  has  been 
raised  as  to  whether  the  Retirement  Board's 
authorization  of  one  to  live  outside  the  City 
and  County  of  San  Francisco  also  gives  such 
officer  or  employee  the  right  to  vote  from  such  I 
new  address. 

"The  Retirement  Board  would  appreciate  your 
advice  relative  to  this  question." 


OPINION 

Registration  and  voting  in  the  City  and  County  of  San 
Francisco  are  not  among  the  qualification  requirements  set  out  in 
Ordinance  No.  166-58. 

Although  under  Section  7  of  said  Ordinance  the  Retire- 
ment Board  may  permit  officers  or  employees  (except  elective 
officers)  to  live  outside  the  City  and  County  of  San  Francisco  on 
the  basis  of  ill  health,  under  Section  3  of  said  ordinance,  said 
officers  or  employees  must  "continue  to  be  residents  of  the  City 
and  County  of  San  Francisco  during  the  incumbency  of  their  office 
or  period  of  employment."   The  residence  required  by  said  ordinance 
means  legal  residence. 


OPINION  NO.  1350 
May  4,  1959 
Page  2 


Section  7  of  the  Charter  of  the  City  and  County  of 
San  Francisco  was  amended  at  an  election  held  November  5,  1957  and 
ratified  by  the  State  Legislature  on  February  5,  1958.  Frlor   to 
said  amendment  the  said  Section  7  of  the  Charter  recited  the 
qualifications  for  officers  and  employees  of  the  City  and  County 
of  San  Francisco  and  specifically  defined: 

"A  'resident'  within  the  intent  and  purpose  of 
this  section,  means  one  who  actually  lives  within 
the  city  and  county  and  maintains  an  abode  therein, 
where  such  resident  with  his  family,  if  any,  custom- 
arily spends  the  night,  provided,  however,  that 
residence  outside  the  confines  of  the  city  and  county 
for  a  period  not  to  exceed  three  months  in  any  calen- 
dar year,  or  absence  of  a  resident  from  the  city  and 
county  upon  any  bona  fide  journey,  whether  for  business 
or  pleasure  and  for  whatever  length  of  time,  or  ab- 
sence of  a  resident  while  in  the  performance  of  any 
duties  as  an  elected  or  appointed  official  or  employee 
of  the  State  of  California  or  the  government  of  the 
United  States,  shall  not  be  within  the  contemplation 
of  this  section." 

No  definition  of  a  resident  is  specifically  found  in 
Ordinance  No.  166-58. 

The  courts  have  held  that  residence  is  a  matter  of  in- 
tent.  (See  Ballf  v.  Public  Welfare  Department,  151  C.A.2d  784  at 
788.)   In  determining  residence,  however,  the  courts  look  to  a 
person's  actions  as  well  as  to  his  statement  of  intent.   (See  Ballf 
v.  Public  Welfare  Department,  supra. ) 

It  has  been  held  that  the  mere  fact  that  one  is  register- 
ed in  a  certain  place  and  has  voted  therein  is  not  conclusive 
evidence  upon  the  question  of  his  residence,  but  it  is  of  consider- 
able importance.    (See  Qulnn  v.  Nevllls,  7  C.A.  231;  Bradley  v. 
Davis,  156  C.  267;  Archer~v.  Civil  Service  Commission,  26  P. 2d  41; 
Gallagher  v.  U.S.,  bb   F.Supp.  743  at  744;  Ballf  v.  Public  Welfare 
Department,  supra. ) 

In  the  Ballf  case,  at  page  790,  the  Court  said,  in  part, 
as  follows: 

" . . . .  We  do  not  hold  that  buying  a  home  and 
registering  to  vote  in  another  county  as  a  matter 
of  law  compels  the  conclusion  that  the  employee  has 
changed  his  residence  where  he  claims  that  he  had 
no  Intention  of  so  doing.   However,  they  are  strong 
circumstances  which  the  trier  of  fact  of  residence 
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(here,  the  director  In  the  first  instance,  and 
the  superior  court  on  review)  may  consider  (and 
here  did)  as  overcoming  the  employee's  claim  that 
he  did  not  intend  to  change  his  residence.    (See 
Warren  v.  Warren,  127  Cal.App.  231,  240  [15  P. 2d 
55b J,  i'or  right  of  the  trier  of  fact  to  determine 
that  a  person's  acts  may  control  over  his  statement 
of  intention.)" 

It  is  crystal  clear,  therefore,  that  should  an  officer 
or  employee  authorized  pursuant  to  Section  7  of  said  ordinance  to 
live  outside  San  Francisco,  actually  register  and  vote  in  another 
place,  he  would  be  in  grave  danger  of  having  a  determination  made 
that  despite  any  statement  of  intention  to  the  contrary  he  had 
actually  moved  his  residence  from  the  City  and  County  of  San  Fran- 
cisco and  thereby  disqualified  himself  as  an  officer  or  employee. 

Fundamentally,  you  appreciate,  of  course,  that  Article 
II,  Section  1  of  the  Constitution  of  the  State  of  California 
determines  the  qualifications  entitling  a  person  to  vote  in 
California. 

In  conclusion,  it  is  my  opinion  that  the  Retirement 
Board's  authorization  under  Section  7  of  Ordinance  No.  166-58  for 
an  officer  or  an  employee  to  live  outside  the  City  and  County  of 
San  Francisco,  neither  gives  nor  denies  to  such  officer  or  employee 
the  right  to  vote  from  such  new  address  but  it  is  also  my  opinion 
that  for  the  reasons  heretofore  set  forth  such  an  officer  or  em- 
ployee voting  outside  the  City  and  County  of  San  Francisco  might  be 
jeopardizing  his  qualification  to  remain  an  officer  or  employee  of 
the  City  and  County  for  the  fact  that  it  might  bring  into  serious 
question  his  continued  residence  in  the  City  and  County  of  San 
Francisco  required  by  said  ordinance. 

You  are  advised  accordingly. 

Respectfully  submitted, 

DION  R.  HOLM  ' 
TO:   RETIREMENT  BOARD  City  Attorney 

93  Grove  Street 
San  Francisco  2 
California 

Attention:   Mr.  Dan  Mattroce, 
Secretary. 

DJK/NSW 


OPINION  NO.  1351 
May  5,  1959 


SUBJECT:   BOARD  OP  EXAMINERS' INTERPRETATION  OP  TABLE  10-E  OP 
SAN  FRANCISCO  BUILDING  CODE,  WHETHER  FEE  TO  BE  PAID 


Dear  Sir: 


I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"On  March  11,  1959 ,   application  was  made  to 
the  Board  of  Examiners  for  an  interpretation  of 
the  provisions  of  Table  10-E  of  the  San  Francisco 
Building  Code  by  Mr.  Richard  Gilbert,  Architect. 

"Mr.  Gilbert  was  requested  by  the  Superind- 
ent  of  the  Bureau  of  Building  Inspection  to  pay 
a  $10.00  fee  to  the  Central  Permit  Bureau  prior 
to  submitting  his  request  to  the  Board  of 
Examiners.   This  Mr.  Gilbert  did  under  protest, 
claiming  that  no  provision  is  made  in  the  build- 
ing code  requiring  such  a  fee,  and  that  he  has  a 
right  to  ask  the  Board  for  an  interpretation 
without  such  payment . 

"Sec.  806  of  the  building  code  establishes 
the  Board  of  Examiners  and  sets  forth  all 
procedures. 

"Sec.  33 (   requires  a  $10.00  fee  to  be  paid 
to  the  Central  Permit  Bureau  for  each  request 
for  a  variance  from  the  code  but  does  not  specif- 
ically mention  a  fee  for  a  request  for  an  interpre- 
tation. 

"The  Superintendent  in  requesting  payment 
of  the  fee  ruled  that  in  effect  Mr.  Gilbert's 
request  constituted  a  request  for  variance  due 
to  the  fact  that  on  a  previous  hearing  before 
the  Board  of  Permit  Appeals  the  Board  of  Permit 
Appeals  had  concurred  in  the  former  interpretation 
of  Table  10-E,  which  had  been  placed  on  it  by  the 
Superintendent  of  the  Bureau  of  Building  Inspec- 
tion. 
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"The  Superintendent  also  ruled  that  although 
a  fee  for  an  interpretation  was  not  specifically 
mentioned  that  such  fee  was  implied  because  fees 
are  required  for  other  actions  by  the  Board  of 
Examiners . 

"The  Board  of  Examiners  on  March  1/,  1959, 
requested  the  Superintendent  of  the  Bureau  of 
Building  Inspection  to  refer  this  matter  to  your 
office  for  an  opinion  as  to  whether  or  not  a  fee 
should  be  paid  for  a  request  to  the  Board  for  an 
interpretation  of  any  part  of  the  San  Francisco 
Building  Code. " 


OPINION 

Section  806,  Building  Code  (Part  II,  Chapter  1  of  the 
San  Francisco  Municipal  Code)  provides,  in  part: 

"(a)  Establishment.   There  is  hereby 
created  a  Board  of  Examiners,  consisting  of 
five  (5)  members  who  are  qualified  by  experi- 
ence and  training  to  pass  upon  matters  pertain- 
ing to  building  design  and  construction.   Its 
functions  shall  be: 

"1.   To  determine  whether  specific  new  materials, 
new  methods  and  types  of  construction  comply 
with  the  standards  of  safety  established 
by  this  Code;  and  to  recommend  the 
approval  or  disapproval  of  such  new 
materials,  new  methods  and  types  of 
construction; 

"2.   To  determine  whether  variances  from 
the  requirements  of  this  Code  should 
be  approved  for  specific  cases  where 
new  materials,  new  methods  and  types 
of  construction  are  not  involved,  and 
where  the  enforcement  of  compliance 
therewith  would  result  in  unreasonable 
hardship; 

"It  is  the  intent  of  this  section 
that  new  materials,  new  methods  and 
types  of  construction,  which  do  not 
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comply  with  the  standards  of  safety 
established  by  this  Code,  shall  in  no 
event  be  approved;  but  that  the  require- 
ments of  this  Code,  other  than  those 
involving  such  standards  of  safety, 
may  be  waived  under  the  circumstances 
hereinafter  set  forth; 

"3.   To  determine  reasonable  interpretations 
of  the  provisions  of  this  Code. 

"The  term  'Standards  of  Safety,1  as  used  in  this 
section,  shall  mean  the  general  degree  of  safety  con- 
forming to  the  provisions  of  this  Code  as  required  to 
safeguard  life  or  limb,  health  and  public  welfare." 

Section  33 (>   Building  Code,  (Part  II,  Chapter  1  of  the 
San  Francisco  Municipal  Code)  provides: 

"Sec.  337.   Filing  fees  for  appeals  and  for 
approvals  of  materials. 

"(a)   Filing  fees  for  appeals  for  variance 
from  Code  requirements .   A  fee  of  ten  dollars 
($10.00)  shall  be  collected  by  the  Central  Permit 
Bureau  for  each  appeal  for  a  variance  from  the 
requirements  of  this  Code  filed  with  the  Board  of 
Examiners.   This  fee  shall  be  paid  at  the  time  the 
appeal  is  filed. 

"(b)   Filing  fees  for  approval  of  substitute 
materials  or  methods  of  construction.   Whenever 
request  is  made  to  the  Board  of  Examiners  for 
approval  of  substitute  materials  or  methods  of 
construction,  as  provided  in  Section  806,  a 
filing  fee  of  one  hundred  fifty  dollars  ($150.00) 
shall  be  paid  by  the  applicant  to  the  Central 
Permit  Bureau.   This  fee  shall  be  in  addition  to 
any  expenses  to  be  paid  by  the  applicant  in  con- 
nection with  the  request  of  such  approval." 

A  reading  of  the  above-quoted  sections  of  the  Building 
Code  indicates  that  one  of  the  functions  of  the  Board  of  Examiners 
is  to  make  reasonable  interpretations  of  the  Building  Code  and 
that  no  express  provision  is  made  for  a  fee  to  be  paid  for  such 
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interpretation.  Therefore  the  question  as  to  whether  or  not  a  fee 
for  an  interpretation  can  be  implied  is  one  of  construction  of  the 
sections  in  question.   In  this  regard  it  has  been  stated: 

"Every  statute  and  code  section  should  be  con- 
strued with  reference  to  its  purpose  and  the  objects 
Intended  to  be  accomplished  by  it.   The  language  will 
be  so  interpreted ,  if  possible,  as  to  aid  the  design 
and  intent  of  the  legislature,  and  to  effectuate  the 
evident  objects  and  purposes  of  the  law."  (23  Cal.Jur. 
764-765)   (Emphasis  ours.) 

The  purpose  and  intent  of  the  Board  of  Supervisors  in 
enacting  Section  806  (a)  (1)  and  (2)  appears  to  have  been  to  pro- 
vide for  a  panel  of  qualified  experts  in  the  building  field  to 
review  and  pass  on  the  safety  factors  inherent  in  building  mater- 
ials and  methods  devised  subsequent  to  the  enactment  of  the  Build- 
ing Code  and  to  recommend  the  granting  of  variances  from  the  Build- 
ing Code  in  cases  where  a  hardship  would  otherwise  result  with  no 
appreciable  effect  upon  public  safety.  The  purpose  intended  by  the 
Board  of  Supervisors  in  enacting  Sec.  806(a)(3)  is  not  so  obvious 
though  it  might  be  construed  as  a  function  necessary  to  carry  out 
the  functions  set  forth  in  Sec.  806(a)  (l)  and  (2). 

The  purpose  and  intent  of  the  Board  of  Supervisors  in 
enacting  Sec.  33 1  was  unquestionably  to  provide  a  source  of  revenue 
from  which  the  Board  of  Examiners  are  to  be  reimbursed  for  the  per- 
formance of  their  duties.   (See  Sec.  806(b).) 

The  foregoing  could  be  advanced  in  justifying  the  charg- 
ing of  a  fee  for  an  interpretation  by  the  Board  of  Examiners.   How- 
ever, the  rule  of  construction  cited  above  is  subject  to  the  qual- 
ification that  it  is  to  be  invoked  only  "if  possible."  Therefore, 
we  face  the  next  question,  namely,  is  it  possible  to  apply  this 
rule  of  construction  to  the  statutes  herein  involved? 

In  this  regard,  the  rule  has  been  stated  as  follows: 

"The  rules  relating  to  the  construction  of 
statutes  are  applicable  only  where  statutory 
language  is  uncertain  and  ambiguous.   Where  the 
meaning  of  a  statute  is  plain,  its  language 
clear  and  unambiguous,  and  there  is  no  uncer- 
tainty or  doubt  of  the  legislative  intent, 
there  is  no  need  for  construction  and  the 
courts  should  not  indulge  in  it.   They  must 
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follow  the  language  used  and  give  to  It  its 
plain  meaning,  whatever  may  be  thought  of  the 
wisdom,  expediency  or  policy  of  the  act, 
even  if  it  appears  probable  that  a  different 
object  was  in  the  mind  of  the  legislature." 
(45  Cal.  Jur.  2d  621.  ) 

This  rule  is  applicable  in  the  interpretation  of  city 
charters  and  ordinances.   (Braun,  Bryant  &  Austin  v.  McGuire, 
201  C.  134;  Laurent  v.  City  and  County  of  San  Francisco, 
99  Cal.  App.  2d  (07.  ) 

The  language  of  Section  806(a)  (3)  is  clear  and  unam- 
biguous; the  meaning  of  the  words  used  therein  admit  of  one  and 
only  one  import.   Under  the  section  as  written,  it  is  my  opinion 
that  the  Board  of  Examiners  have  a  duty  to  make  reasonable 
interpretations  of  the  provision  of  the  Building  Code  and  that 
there  is  no  qualification  or  limitation  on  this  function. 

In  like  manner,  Sec.  33 1   of  the  Building  Code  is  clear 
and  unambiguous  and  no  implication  can  be  drawn  that  a  fee  is  to 
be  paid  for  an  interpretation  of  the  Code.   In  this  respect  it  is 
the  general  rule  that  fees  cannot  be  taken  by  an  officer  for  the 
performance  of  duties  imposed  by  law,  except  where  authority  to 
collect  fees  is  expressly  provided  by  law.   (McQuillin,  Munici- 
pal Corporations,  Vol.  4,  p.  54.)   The  legal  maxim  "expressio 
unius  est  exclusio  alterius"  would  also  be  applicable.   Under  this 
rule  of  construction  the  enumeration  of  acts,  persons  or  things  as 
coming  within  the  operation  of  a  statute  will  preclude  the  inclu- 
sion by  implication  in  the  class  covered  of  other  acts  or  things. 
Since  Sec.  337  specifically  provides  for  a  fee  to  be  paid  for 
appeals  for  a  variance  and  for  approval  of  substitute  materials  or 
methods  of  construction  and  makes  no  reference  to  a  fee  for  an 
interpretation  of  the  Code,  such  a  fee  may  not  be  included  by 
implication. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
To:  Mr.  Reuben  H.Owens  City  Attorney 

Director  of  Public  Works 
260  City  Hall 
San  Francisco  2 

JJS/GEB 


SUBJECT : 


Dear  Sir: 


follows: 


OPINION  NO.  1352 
May  5,  1959 


CITY  EMPLOYEES  WHO  ARE  ABOUT  TO  RETIRE  MAY  NOT  BE 
PERMITTED  TO  WORK  SIXTY  OR  NINETY  DAYS  BEYOND  THEIR 
RETIREMENT  DATE  SO  THAT  THEY  MIGHT  BE  ABLE  TO  SECURE 
SOCIAL  SECURITY  BENEFITS. 


I  am  in  receipt  of  your  request  for  an  opinion  as 


REQUEST 

"An  employee  of  the  Department  of  Public 
Health  has  asked  me  the  following  question: 

"'With  a  strong  probability  that  Social 
Security  will  be  effective  for  city  employees 
for  the  quarter,  October  1,  1959,  is  it  even 
remotely  possible  that  there  could  be  a  con- 
cession granted  employees  who  are  soon  to  retire, 
to  permit  them  to  work  60  or  90  days  BEYOND  their 
retirement  date  so  that  they  too,  could  avail 
themselves  of  the  newly  acquired  benefits? ' 

"Does  such  a  possibility  exist?   If  it  does, 
by  what  means  could  it  be  realized?   I  will  greatly 
appreciate  your  advices." 


OPINION 

Section  165.2  of  our  City  Charter  not  only  prescribes 
compulsory  retirement  for  all  miscellaneous  City  officers  and  em- 
ployees (excepting  those  who  yet  qualify  under  Section  165)  at  age 
65  but  in  subsection  (j)  thereof  forbids  them  City  employment 
thereafter  as  follows: 

"(J)   No  person  retired  under  this  section, 
for  service  or  disability  and  entitled  to  receive 
a  retirement  allowance  under  the  retirement  system 
shall  serve  in  any  elective  or  appointive  position 
in  the  city  and  county  service,  including  member- 
ship on  boards  and  commissions,  nor  shall  such 
persons  receive  any  payment  for  service  rendered 
to  the  city  and  county  after  retirement, " 

Reference  is  also  made  to  Sections  168.1.12  and  171.1.12 
of  the  Charter  as  providing  the  same  employment  restraint  upon 
policemen  and  firemen  respectively  who  reach  the  compulsory  retire- 
ment age  applicable  to  them  under  Sections  168.1  and  171.1. 
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I  have,  therefore,  screened  all  other  sections  of  the 
Charter  dealing  with  retirement  searching  for  some  discretionary 
power  vested  in  the  Board  of  Supervisors  to  relax  the  application 
of  said  Sections  165.2(J),  168.1.12  and  171.1.12,  such  as  is  sub- 
stantially the  case  regarding  retirement  systems  in  a  few  other 
jurisdictions  to  my  knowledge,  but  without  avail.   In  the  absence 
of  such  discretionary  power  the  Board  has  no  authority  to  enact 
enabling  legislation  whereby  officers  and  employees  of  the  retire- 
ment system  reaching  the  age  of  retirement  may  be  permitted  to  work 
past  that  age  to  avail  themselves  of  contemplated  added  benefits 
under  Social  Security  in  the  near  future.   Only  the  people  may  do 
so  by  an  appropriate  charter  amendment. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   MR.  JOHN  J.  PERDON 
Supervisor 
235  City  Hall 
San  Francisco  2 


RJR/TJB 


OPINION  NO.  1353 
May  11,  1959 


SUBJECT : 


Dear  Sir: 


follows: 


LIABILITY  OP  SPONSORS  OP  SEMI-PROFESSIONAL  BASEBALL 
TEAMS  FOR  INJURIES  PROM  THROWN  OR  BATTED  BASEBALLS 
DURING  PRACTICE  OR  IN  GAMES. 


I  am  In  receipt  of  your  request  for  an  opinion  as 


REQUEST 

"Will  you  please  provide  me  with  an  opinion 
as  to  the  liability  which  may  arise  to  sponsors, 
contributing  to  the  Northern  California  Baseball 
Managers'  Association,  from  injuries  arising  from 
thrown  or  batted  balls  during  practice,  or  while 
a  game  is  in  progress  in  one  of  our  City  owned 
playgrounds  or  parks . " 

I  interpret  this  request  to  be  an  inquiry  concerning  the 
possible  liability  of  a  sponsor  of  a  baseball  team  such  as  those 
participating  in  the  various  city  parks  and  playgrounds  on  Sundays 
whether  in  an  organized  tournament  or  not. 

OPINION 

It  is  possible  for  such  a  sponsor  to  be  liable  for  injur- 
ies suffered  as  a  result  of  a  thrown  or  batted  baseball.   Such 
liability  is  generally  based  on  the  doctrine  of  respondeat  superior, 
This  doctrine  of  respondeat  superior  is  set  out  in  Civil  Code  Sec- 
tion 2338  as  follows: 

"Unless  required  by  or  under  the  authority 
of  law  to  employ  that  particular  agent,  a  prin- 
cipal is  responsible  to  third  persons  for  the 
negligence  of  his  agent  in  the  transaction  of 
the  business  of  the  agency,  including  wrongful 
acts  committed  by  such  agent  in  and  as  a  part 
of  the  transaction  of  such  business,  and  for 
his  willful  omission  to  fulfill  the  obligations 
of  the  principal." 

As  stated  in  32  Cal .  Jur.  2d  542:    "The  rule  of  respond- 
eat superior  is  so  well  established  that  reasons  for  it  are  seldom 
expressed."   16  Cal.  Jur.  IO98  defines  the  doctrine  thus: 
"  .  .  .  .  the  master  is  responsible  to  third  persons  for  the  damage 
caused  by  the  wrongful  acts  or  omissions  of  his  servants  in  the 
course  of  their  employment . " 
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See  Restatement  of  the  Law  of  Agency,  Section  220 
(concerning  factors  to  consider  in  deciding  whether  or  not  an 
employer-employee  relationship  exists)  and  Sections  228  and  229 
(with  regard  to  the  scope  of  employment). 

Bonetti  v.  Double  Play  Tavern,  126  Cal.  App.  Supp.  2d 
848,  is  a  case  in  point.  There,  a  sponsor  of  a  baseball  team 
engaged  in  a  night  league  organized  by  the  San  Francisco  Recreation 
Department  was  held  liable  for  injuries  suffered  by  the  plaintiff, 
Renata  Bonetti,  when  she  was  struck  on  the  head  by  a  baseball 
thrown  out  of  Funston  Playground  by  the  left  fielder  for  the 
sponsored  team. 

On  the  night  in  question  the  "Double  Play"  team  was 
playing  a  team  known  as  the  "Bartenders"  for  the  league  champion- 
ship.  In  the  last  half  of  the  ninth,  the  score  0  to  0,  with  two 
outs  and  the  bases  loaded,  a  "Bartender"  fly  was  hit  to  the  tavern 
left  fielder.   The  ball  was  dropped,  allowing  the  winning  and  game 
ending  run  to  score.   In  apparent  disgust,  the  left  fielder  threw 
the  ball  over  the  fence  and  out  of  the  park.   Unfortunately,  the 
ball  struck  the  injured  party  on  the  head  as  she  was  walking  on  a 
Standard  Oil  Station  property  across  the  street  from  the  park. 

The  court  concluded  the  questions  for  the  trier  of  fact 
to  decide  were:   1)  whether  the  left  fielder  was  an  agent  of  the 
tavern,  and,  2)  whether  the  throwing  of  the  baseball  under  the 
circumstances  was  within  the  scope  of  his  duty. 

The  Double  Play  Tavern  is  a  bar  in  San  Francisco.   On  the 
night  in  question  it  was  sponsor  of  a  team  known  as  the  Double  Play 
Tavern  team  engaged  in  a  night  league  organized  by  the  San  Francisco 
Recreation  Department.  The  games  were  played  at  Funston  Playground. 
The  tavern  purchased  the  uniforms  and  each  carried  the  insignia 
"Double  Play."   In  addition  the  tavern  furnished  the  bats,  balls, 
equipment,  entry  fee,  and  paid  the  team's  share  of  the  umpire 
expenses.   Such  expenses  were  deducted  in  tax  returns  as  business 
expenses.   The  manager  was  chosen  by  the  tavern  owners.   Neither 
the  manager  nor  any  of  the  team  players  worked  in  the  tavern  busi- 
ness.  No  monetary  consideration  was  paid  to  the  players  or  man- 
ager.  Accounts  of  games  were  published  in  the  local  newspapers. 
When  championships  were  won,  the  tavern  gave  the  players  a  banquet 
and  trophies. 

Mann  v.  Nutrilite,  Inc.,  136  Cal.  App.  2d  729,  involved 
a  suit  by  a  chaperon  of  a  girls'  soft  ball  team  against  alleged 
sponsors  of  the  opposing  soft  ball  team.   The  plaintiff  was  struck 
by  a  thrown  soft  ball  while  she  was  on  the  playing  field  during 
pre-game  warm-up  practice.   The  Court  denied  liability  on  the 
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basis  that  plaintiff  had  assumed  the  risk  of  being  struck  in  tak- 
ing the  position  she  did  on  the  field.  The  Court  had  occasion 
to  review  Bonetti  v.  Double  Play  Tavern,  supra,  and  said  in  that 
case  there  was  an  adequate  showing  of  agency,  and  a  strong  show- 
ing of  negligence. 

The  questions  of  the  existence  of  an  emplojrer-employee 
relationship  and  whether  a  particular  wrongful  act  causing  injury 
to  a  third  person  was  performed  within  the  scope  of  employment, 
are  for  the  determination  of  the  jury,  unless  there  is  no  evidence 
or  reasonable  inferences  from  which  such  conclusions  may  be  drawn. 
See  Tarasco  v.  Movers,  81  Cal.  App.  2d  804;  Poncino  v.  Reid- 
Murdoch  &  Co.,  212~~Cal.  325.   As  to  the  liberality  of  California 
courts  in  finding  in  favor  of  an  injured  third  party  against  an 
employer  of  a  wrong-doer,  see  Hiroshima  v.  P.G.&  E.Co. ,  18  Cal. App. 
2d  24;  Stansell  v.  Safeway  Stores,  Inc.,  ~44  Cal.  App.  2d  822; 
Fields. v. 'Sanders,  29  Cal.  2d  «34;  Carr  v.  Wm.  C.  Crowell  Co., 
28  Cal.  2d  652. 

It  is  also  important  to  note  that  in  California  Work- 
men's Compensation  cases  are  applicable  in  determining  the  ques- 
tion of  whether  an  employer-employee  relationship  exists.   See 
Tarasco  v.  Moyers,  supra,  32  Cal.  Jur.  2d  539. 

In  Federal  Mutual  Liability  Ins.  Co.  v.  Industrial 
Accident  Commission,   90  Cal.  App.  357 >    the  Court  sustained  an 
order  providing  that  a  sponsor  of  a  baseball  team  pay  for  the 
cost  of  medical  services  rendered  to  a  player  who  sustained 
Injuries  while  playing  baseball  as  a  member  of  the  team. 

In  LeBar  v.  Ewald  Bros.  Dairy,   13  N.W.  2d  729  (Minn.) 
a  decision  of  the  Industrial  Commission  awarding  compensation  to 
a  player  for  an  accidental  injury  while  playing  soft  ball  in  a 
public  park  was  upheld  by  the  Court.  The  Court  held  that  the 
Commission  was  justified  in  concluding  that  the  injured  player, 
playing  for  a  team  sponsored  by  the  dairy  company,  occupied  the 
status  of  an  employee  and  hence  was  covered  by  the  State  Workmen's 
Compensation  Act.  The  evidence  relied  on  by  the  Commission  was 
substantially  the  same  as  in  Bonetti  v.  Double  Play  Tavern,  supra. 

In  University  of  Denver  v.  Nemeth,  257  P.  2d  423  (Colo.), 
the  Court  sustained  an  Industrial  Accident  Commission  award  to  a 
university  student  against  his  university  for  accidental  injuries 
sustained  while  playing  football  on  the  school  team. 
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In  conclusion,  it  can  be  reasonably  concluded  that  a 
sponsor  may  be  liable  for  injuries  occasioned  by  a  thrown  or 
batted  baseball;  that  this  liability  may  be  to  a  third  person  under 
common  law  tort  principles,  or  to  a  player  on  the  sponsored  team 
under  the  provisions  of  the  Workmen's  Compensation  Act. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Honorable  George  Christopher 
Mayor  of  San  Francisco 
City  Hall 
San  Francisco  2,  California 


WEM/GEB 


OPINION  NO.  135^ 
May  11,  1959 


SUBJECT:   WHETHER  CLASSIFICATIONS  Q25  AND  Q28  CAN  BE  INCLUDED 

IN  SALARY  STANDARDIZATION  ORDINANCE,  CHARTER  SECTIONS 
35.5.1,  35.5.2  AND  36.2,  RATHER  THAN  AS  THEY  NOW 
APPEAR  IN  CHARTER  SECTIONS  151  AND  151.1. 

Gentlemen: 

Your  request   for  an  opinion  of  this   office   is   as   follows: 

REQUEST 

"The  Finance  Committee  will  appreciate  receiving  an 
Opinion  from  you  as  to  whether  or  not  the  two  classifica- 
tions -  Q25  Inspector  of  Motor  Vehicles  and  Q28  Range 
Master  (Police  Department)  could  be  included  in  the 
Salary  Standardization  Ordinance,  Charter  Sections  35.5.1* 
35.5.2  and  36.2,  rather  than  as  they  now  appear  in  the 
Salary  Standardization  Ordinance,  Charter  Sections  151 
and  151.1. 

"As  this  question  is  propounded  in  connection  with  matters 
arising  during  consideration  of  departmental  budgets,  an 
immediate  reply  will  be  much  appreciated." 

OPINION 

Examination  of  Sections  35.5.1*  35.5.2  and  36.2  of  the  City 
Charter  reveals  that  the  positions  of  Q25,  Inspector  of  Motor 
Vehicles,  and  Q28,  Range  Master,  within  the  police  department,  are 
not  positions  expressly  included  for  salary  standardization  there- 
under. Nor  do  I  believe  they  may  be  reasonably  construed  to  be 
impliedly  included  thereunder. 

It,  therefore,  necessarily  follows  that  they  are  controlled 
by  the  general  standardization  provisions  of  Sections  151  and  151.1  of 
the  Charter.  Such  has  been  a  longstanding  interpretation  of  the 
Charter  and  you  are  accordingly  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 
TO:  Board  of  Supervisors 
235  City  Hall 

San  Francisco  2,  California 
Attention:  Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
RJR/TJB 


No.    1351|-A 


May  12,   1959 


Honorable  Qeorge  Christopher 

Mayor 

200  City  Hall 

San  Francisco  <i,  California 

Re:   Marine  Corps  Supply  Depot— Procedure  for 
Acquisition  of  by  Produce  Merchants. 

Dear  Mayor  Chris tophe 

This  replies  to  y^Ai-   letter  of  April  22  requesting 
advice  as  to  what,  procedure  must  be  legally  complied  with  in 
order  to  have  the  Marine  Corps  Supply  Depot  transferred  to  the 
City,  or  directly  to  the  produce  merchants,  for  a  food  center 
in  the  event  this  property  is  made  available. 

The  procedure  by  which  the  Federal  Government  disposes 
of  surplus  property  is  outlined  in  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (63  Stat.  377*  as  amended; 
5  U.S.C.  §§630-630hj  40  U.S.C.  §§471-492;  50  U.S.C.  App.  §§1622- 
1641)  and  in  44  C.F.R.  §§101.1  to  101. 63. 

Whether  title  is  taken  by  the  City,  or  directly  by  the 
produce  merchants,  the  land  would  have  to  be  purchased  through 
the  Administrator  of  Oeneral  Services  (a)   at  fair  market  value 
negotiated  with  the  Administrator,  or  (b)  through  competitive 
bidding  following  his  publicly  advertised  invitation  for  bids. 
The  Administrator  of  Oeneral  Services  would  determine  the  method, 

It  is  not  mandatory  that  the  Administrator  dispose  of 
surplus  real  property  to  anyone  other  than  pursuant  to  competi- 
tive bidding.   But  he  may  sell  to  the  City,  or  to  the  produce 
merchants  directly,  at  a  negotiated  sale. 

The  Federal  Government's  interest  in  urban  renewal 
and  redevelopment  would  doubtless  have  weight  with  the  Admin- 
istrator in  determining  the  method  of  sale,  although  this 
factor  is  not  specifically  mentioned  in  the  law. 
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Were  the  money  available,  and  were  the  Board  of 
Supervisors  to  authorize  City's  purchase  of  the  property, 
the  City  could,  of  course,  buy  it.   (Charter  $$9,  86,  91.) 

But,  so  far  as  Pederal  law  is  concerned,  there  seems 
to  be  no  advantage  to  be  gained  by  the  City's  taking  title  to 
the  land.  Rather  the  City  should  use  its  good  offices,  based 
on  its  interest  in  urban  renewal  and  redevelopment,  to  the  end 
that  the  Administrator  of  General  Services  sell  the  land  to  the 
produce  merchants  through  a  negotiated  sale. 

Prom  the  point  of  view  of  our  Charter  it  would  seem 
disadvantageous  for  the  City  to  take  title  because  any  subsequent 
sale  or  lease  of  the  property  would  have  to  be  made  to  the  high- 
est bidder.   (Charter  §§92,  93.) 

I  understand  that  local  Marine  Corps  officers  have 
completed,  or  are  completing,  steps  which  may  eventually  lead 
to  a  determination  by  the  Secretary  of  the  Navy  that  the  Marine 
Corps  Supply  Depot  is  excess  property.   At  this  Juncture  it  would 
seem  well  for  the  produce  merchants  to  have  a  written  memorandum 
of  their  intent  between  themselves  in  the  matter.   Presumably  this 
memorandum  would  pertain  to  their  metnod  of  financing  the  purchase 
of  the  property  and  taking  title  thereto.   You  should  have  a 
memorandum  with  the  produce  merchants  covering  their  Intent  to 
sell  to  the  Redevelopment  Agency  the  land  they  presently  occupy, 
and  to  buy  from  the  Pederal  Government  the  land  now  occupied  by 
the  Marine  Corps  Supply  Depot. 

It  would  also  seem  advisable  for  you,  the  produce 
merchants,  and,  if  possible,  the  Housing  and  Home  Flnanoe 
Agency,  to  write  the  Administrator  of  General  Services  out- 
lining the  desire  of  the  produce  merchants  to  buy  the  land  at 
a  negotiated  sale,  their  method  of  financing  and  of  taking  title, 
and  the  way  in  which  this  sale  will  fit  into  the  City's  redevelop- 
ment plans. 

A  fuller  discussion  of  the  matter  follows: 

Ninety-four  acres  of  the  land  occupied  by  the  Marine 
Corps  Supply  Depot  in  the  Islais  Creek  area  were  acquired  by  the 
Pederal  Government  In  19^5-^6  by  condemnation.   (United  States 
v.  9^.87  Acres  of  Land,  No.  25268-R,  in  the  United  States  District 
Court  for  the  Northern  District  of  California,  Southern  Division.) 


Ho.  135U-A 

Hon.  George  Christopher  May  12,  1959 

Roi   Marin*  corps  Supply  Depot  Page  3 


Total  prioa  paid,  I  am  told,  was  4l,'?kl,iji&.        Twenty-seven 
owners  were  involved.  An  agreed  price  was  reached  with  most  of 
then. 

(It  has  been  suggested  that  Charles  L.  Harney*  Inc. 
owned  some  of  this  land  and  o la lms  a  preferential  right  of  pur- 
chase.  The  flic  in  the  above  case  does  not  Indicate  that  any  of 
the  land  was  acquired  from  Harney.   In  any  event,  no  provision 
of  the  present  law  gives  one  from  whom  the  Government  acquired 
land  by  oondecsaatlon  any  preferential  right  of  purchase  in  the 
event  the  Government  later  decides  to  sell  tlia  property  back  into 
private  ownership.   See  63  Stat.  399  (5502  (a)  (1))  repealing  the 
Surplus  Property  Act  of  19iw,  ?8  Stat.  ?65,  Including  $23  of  the 
19Wl  Aot  wnlch  did  ;;lve  the  former  owner  a  preemptive  right. 
58  Stat.  777,  778.) 

The  land  is  in  an  area  bounded  roughly  by  Jvans  Avenue 
on  the  northeast,  the  Southern  'uolfie  traons  and   uint  Street  on 
the  southeast,  .iewoomb  Avonue  on   the  southwest,  and  ioland  Street 
on  tho  northwest. 

when  tne  Secretary  of  the  Navy  determines  that  the 
-»uvy  cioes  not  aeon  it,  the  Md.dnlstrator  o-'  Goner* 1  iiervioes 
(presently  -ir.  i'TankJLin  Floete)  will  determine  whether  any  other 
Federal  agency  needs  it.    If  lie  determines  that  the  property  is 
not  so  needed,  it  becomes  surplus  property.  (JL4.0  U.S.G.  %itf2   (a), 
(e),  (gW 

The  Administrator  of  Jeneral  ^ervloes  directs  the 
disposition  of  surplus  property.   (4.0  U*S*C*  ^0%   (a))    he  is 
appointed  by,  mid  performs  his  functions  under  the  direction  and 
control  of,  the  President.   (5  U.S.C.  §630.)   lie  is  not  responsi- 
ble to  s  cabinet  officer. 

It  is  the  policy  of  the  Administrator  to  dispose  of 
surplus  real  property  (1)  in  the  most  economical  manner  consistent 
with  the  best  interests  of  the  Government  (LJ4.  C.F.R*  §101*31) I 
(2)  promptly;  and  (3)  in  suoh  manner  as  to  (a)  encourage  and  foster 
employment  opportunities,  (b)  strengthen  and  preserve  the  competi- 
tive positions  of  small  business,  (o)  foster  the  development  of 
new  Independent  enterprises,  and  (d)  discourage  monopoly,  specula- 
tion and  restraint  of  trade.  (U4  C.  F.  ft.   $101*32)  • 

It  is  hie  further  policy  to  extend  credit  when  Justified 
(4I4.  C./.R.  $101*33)*  and  in  considering  equivalent  or  substantially 
squivalent  proposals,  to  dispose  of  surplus  real  property  to  small 
business  in  preference  to  aoceptanoe  of  offers  from  business 
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which  would  toad  to  conoentrate  economic  power,  (kk   0.  F.R. 
$101.3^) 

In  any  oaao  In  which  real  property  available  for 
disposal  oost  the  Government  one  million  dollars  or  more,  the 
Administrator  shall  make  available  to  the  Attorney  General  a 
oomplete  statement  of  any  proposed  disposal  to  private  interests 
whieh  has  been  tentatively  deoided  upon.   (63  Stat*  391}  I4J4  C.  P. 
R.  5101.62.)    Presumably  this  is  to  asosrtaln  whether  the  Attor- 
ney General  has  any  objections  from  an  anti-trust  point  of  view. 

The  general  rule  is  that  surplus  property  shall  be 
disposed  of  to  the  responsible  bidder  whose  bid,  conforming  to  a 
publloly  advertised  invitation  for  bids,  will  be  most  advantag- 
eous to  the  government,  price  and  other  factors  considered. 
(1*0  0.  3.  C.&UQU  (e)  (1)  (2)., 

However,  as  an  exception  to  this  rule,  surplus  real 
property  disposals  may  be  negotiated  without  public  bidding, 
under  regulations  prescribed  by  tho  Administrator,  subject  to 
his  obtaining  such  coupe  tit  ion  as  is  feasible,  if 

(s)  the  character  or  condition  of  the  property  or 
unusual  olrouuustanoes  make  it  impraetloal  to 
advertise  publloly  for  competitive  bids  and  the 
fair  market  value  of  the  property  and  other 
satlsfaotory  terms  of  disposal  can  be  obtained 
by  negotiation;  or 

(b)  the  disposal  will  be  to  States,  Territories, 

possessions,  political  subdivisions  thereof,  or 
tax-supported  agencies  therein,  and  the  estimated 
fair  market  value  of  tho  property  and  other 
satlsfaotory  terms  of  disposal  are  obtained  by 
negotiation.   (1*0  U.  S.  C.  iU-34  (•)  (1)  (3)  (0) 
(Hj.) 

Also,  without  competitive  bidding,  surplus  real  prop- 
erty can  be  disposed  of  through  contract  rsalty  brokers  employed 
by  the  Administrator  in  the  manner  followed  in  similar  oommerolal 
transections.    In  such  ease  wide  publio  notioe  of  the  availa- 
bility of  the  property  for  disposal  must  be  given  by  the  brokers. 
(1*0  I),  8.  C,  SU8J4.  (e)  (1)  (4)»)   This  method  of  sale  would  seem 
to  fall  just  short  of  a  sals  pursuant  to  competitive  bids  follow- 
ing a  publloly  advertised  invitation  for  bids. 
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provisions  are  tied   In  with  provisions  dealing  with  disposal 
of  surplus   property  for  educational  purposes.      The  addendum 
therefore  refers    to  disposal   for   educational  purposes  along 
with  health  purposes.) 

If   there   renal:.  a3puctJ   of   this   matter  wiiioh  are 
unolear,    please   call   upon  me. 

±n)    truly. 


DlUil    R.    uGLrt 
City  attorney 


•Hjhr 


ADD&MPUM  N0.135U-A 

The  Seoretary  of  Health,  Education  and  Welfare  oan 
recommend  to  the  Administrator  of  uanertl  Servloes  that  tha  Admin- 
istrator ssslgn  to  him  aurplua  real  property.   If  tha  Secretary 
of  Health,  Education  and  Welfare  doea  rmko  auoh  a  reoommendation, 
he  ahall  certify  to  the  Administrator  that  auoh  property  ia  needed 
for  educational  or  public-health  purposes  and  state  hla  intended 
diapoaition  of  the  property.   (44  CJ»F«R«  5101. i>4. ) 

The  Administrator  can,  in  hla  discretion,  assign  to  the 
Secretary  of  Health,  iiduoatlon  and  Welfare  fur  disposal  auoh  aur- 
plua real  property  aa  is  recommended  by  the  Secretary  of  nealth, 
Sduoation  and  Welfare  aa  being  needed  for  achool,  claaarooia  or 
other  eduoatijael  uae,  or  for  uae  in  the  protection  of  public 
health,  Lnoluding  research.   If  the  Administrator  doea  ao,  then, 
subject  to  the  Ac'mlniatrator'a  disapproval,  the  Secretary  of 
Health,  L'duoat'on  and  Welfare  nay.  Tor  eduo.i clonal  or  publio- 
health  purposes,  sell  such  property  to  the  otates  and  their  poli- 
tical subdivisions  and  instrumentalities,  and  tax-supported 
educational  institutions,  and  to  other  nonprofit  educational 
institutions  which  have  been  hold  exempt  from  taxation  under  26 
luS.C.  5101  r~>;  •    En  ilxtng  the        ilue  o?   such  property  the 
Secretary  or  Health,  Sduoation  and  WeJLfare  shall  take  into  con- 
aideration  any  benefit  whloh  has  accrued  or  may  accrue  to  the 
United  States*  from  the  uae  of  auoh  property  by  any  auoh  State, 
polltloal  ouodivision,   inatrunentality  or  institution.  (40  U.S.o. 
ikBk.    (k)  (1).) 

In  the  oase  of  property  traiiaf  erred  by  the  Secretary  of 
Health,  Education  and  Welfare  to  (a)  statea,  nolitical  aubdivi- 
alona,  and  instrumentalities  thereof,  and  tax-supported  and  other 
nonprofit  eduoational  lnatltutlons  for  achool  claesroom,  or  other 
educational  uae,  and  (b)  to  Statea,  political  subdivisions  there- 
of, tax-supported  medical  institutions,  and  to  hoopltala  and 
other  aimilar  institutions  not  operated  for  profit,  for  uae  in 
the  protection  of  public  health  (including  research),  the  Secre- 
tary of  Health,  Education  and  Welfare  ia  directed  to  (1)  determine 
and  enforce  compliance  with  the  terms,  conditions,  reservations 
and  reatrlotiona  contained  in  the  instrument  (deed)  by  whloh  the 
transfer  waa  made,  (2)  reform  auoh  instrument  to  amice  it  oonform 
to  the  requirement a  of  applicable  law,  and  (3)  grant  releases 
from  any  of  the  terms,  conditions,  reaervatlona  and  reatrlotiona 
contained  in  the  instrument  of  transfer  if  he  determines  that  the 
property  tranaf erred  no  longer  servo a  the  purpose  for  whloh  it 
waa  tranaf  erred.  (40  U.  S.  C.J484,  (Ic)  (2)  (A)  (B)«) 

The  Secretary  of  Health,  education  and  Welfare  must 
submit  quarterly  reports  to  the  Senate  and  House  of  Repreaentativea 
showing  the  acquisition  coat  of  real  property  diapoaed  of  to  edu- 
cational or  publlo  health  lnatltutlons  in  each  State,  Territory 
and  posaeaalon.   (40  U.  S.  C.  $4^4  (<>)•) 


A-l 
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In  my  opinion  the  "public -health  purposes"  contem- 
plated by  the  law  would  not  bo  fulfilled  by  removal  of  the  pro- 
duoe  market  from  its  present  location,  and  usu  of  the  Marine 
Corps  Supply  Depot  land  as  a  produce  uiarkot  would  not  warrant 
an  assignment  or  the  land  by  the  Administrator  of  Jeneral  Ser- 
vices to  tne  Secretary  or  Health,  Education  and  Welfare,  or,  if 
such  assl  ,n:nant  wei*e  nade,  a  sale  of  the  land  to  the  City  by 
the  Seorotury  of  Health,  education  and  welfare* 

spectfully  submitted. 


City  attorney 
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May  14,  1959 


SUBJECT:   PROPOSED  ORDINANCE  REGULATING  USE  OP  BILLBOARDS  AND 
ADVERTISING  SIGNS  ADJACENT  TO  FREEWAYS;  RETROACTIVE 
CLAUSE  REQUIRING  REMOVAL  OP  NONCONFORMING  BILLBOARDS 
AND  SIGNS  WITHIN  A  SPECIFIED  PERIOD  OF  TIME,  SUP- 
PLEMENT TO  OPINION  NO.  669 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  Public  Buildings,  Lands  and  City  Planning 
Committee  at  its  meeting  held  on  April  30th  considered 
the  fifth  draft  of  a  proposed  ordinance,  submitted  by 
the  City  Planning  Commission,  relating  to  the  regulation 
of  advertising  structures  or  signs  located  adjacent  to 
certain  freeways. 

"During  the  hearing,  Supervisor  McMahon  introduced 
certain  amendments  which  were  ordered  referred  to  the 
City  Planning  Commission  for  report  and  recommendation 
in  accordance  with  charter  provisions. 

"At  the  same  time,  Supervisor  McMahon  directed  that 
your  office  be  requested  to  review  your  Opinion  No.  669, 
dated  March  4,  1953,  with  particular  reference  to  your 
response  contained  therein  relating  to  the  enactment  of 
legislation  having  a  retroactive  clause  therein  that 
would  require  the  removal  of  all  non-conforming  signs 
within  a  certain  period  of  time. 

"It  will  be  appreciated  by  the  committee  if  you  will 
review  the  subject  opinion  as  well  as  the  attached  copies 
of  the  fifth  draft  and  the  proposed  amendments  thereto, 
and  inform  it  before  its  next  meeting  scheduled  for  Friday, 
May  15,  4  PM,  whether  or  not  circumstances  have  arisen 
since  the  issuance  of  Opinion  No.  669  to  affect  your  rul- 
ing of  March  4,  1953." 

OPINION 

In  Opinion  No.  669,  dated  March  4,  1953,  I  pointed  out  that 
the  then  proposed  ordinance  regulating  the  use  of  billboards  adjacent 
to  freeways  was  based  on  zoning  principles,  and  in  light  of  decisions 
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of  the  appellate  courts  of  this  state  rendered  until  that  date  I  con- 
cluded that  the  legislation  could  not  be  made  retroactive  so  as  to 
require  removal  of  nonconforming  signs  within  certain  periods  of 
time. 

Neither  that  opinion  nor  the  court  decisions  referred  to 
therein  would  prohibit  the  enactment  of  legislation  requiring  the 
removal  of  existing  signs  constituting  a  hazard  to  the  safe  and 
efficient  operation  of  vehicles  upon  a  freeway  or  creating  a  condi- 
tion endangering  the  safety  of  persons  or  property  thereon,  and  the 
provisions  of  subdivision  (b)  (2)  of  the  fifth  draft  of  ordinance 
attached  to  your  letter  can  unquestionably  be  made  retroactive  so  as 
to  require  the  removal  of  existing  signs  found  to  be  in  violation 
thereof. 

As  to  those  provisions  of  the  proposed  draft  and  the  amend- 
ments offered  thereto  requiring  the  removal  of  existing  signs  within 
specified  periods  for  other  than  public  safety  reasons,  decisions 
rendered  by  our  appellate  courts  since  the  date  of  Opinion  No.  669 
compel  some  modification  of  the  conclusions  expressed  in  that  opinion. 

In  the  year  1954,  after  my  opinion  669  was  given,  the 
appellate  courts  of  this  state,  in  the  cases  of  City  of  Los  Angeles 
v.  Gage,  127  Cal.  App.  2d  442  (petition  for  a  hearing  by  the  Supreme 
Court  denied),  and  Livingston  Rock,  etc.  Co.  v.  County  of  Los  Angeles, 
43  Cal.  2d  121,  approved  for" the  first  time  zoning  legislation  pro- 
viding  for  elimination  of  nonconforming  uses  of  property  within 
prescribed  periods  of  time. 

The  reason  for  the  relaxation  of  the  strict  view  formerly 
held  by  our  courts  with  reference  to  the  retroactive  application  of 
ordinances  regulating  the  use  of  property  to  existing  nonconforming 
uses  may  be  gleaned  from  the  following  discussion  by  the  court  in  the 
case  of  City  of  Los  Angeles  v.  Gage,  supra,  pages  454,  455: 

"Until  recently  zoning  ordinances  have  made  no  provision 
for  any  systematic  and  comprehensive  elimination  of  the 
nonconforming  use.  The  expectation  seems  to  have  been 
that  existing  nonconforming  uses  would  be  of  little  con- 
sequence and  that  they  would  eventually  disappear.   (See 
9  Minn.  L.Rev.  593,  593.)  The  contrary  appears  to  be  the 
case.   (35  Va. L.Rev.  348,  352;  Wis. L.Rev.  (1951)  685; 
99  Univ. Pa. L.Rev.  1019,  1021.)  It  is  said  that  the  funda- 
mental problem  facing  zoning  is  the  inability  to  eliminate 
the  nonconforming  use  (17  Ill.Munic.Rev.  221,  232.)   The 
general  purpose  of  present-day  zoning  ordinances  is  to 
eventually  end  all  nonconforming  uses.   (Ricciardi  v. 
County  of  Los  Angeles,  115  Cal. App. 2d  569,  576  [252  P. 2d 
773J.)  There  is  a  growing  tendency  to  guard  against  the 
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Indefinite  continuance  of  nonconforming  uses  by  providing 
for  their  liquidation  within  a  prescribed  period.   (County 
of  San  Diego  v.  McClurken,  37  Cal.2d  683,  686  [234  P. 2d  972].) 
It  is  said,  'The  only  positive  method  of  getting  rid  of 
non-conforming  uses  yet  devised  is  to  amortize  a  nonconform- 
ing building.  That  is,  to  determine  the  normal  useful 
remaining  life  of  the  building  and  prohibit  the  owner  from 
maintaining  it  after  the  expiration  of  that  time.'  (Crolly 
and  Norton,  Termination  of  Nonconforming  Uses,  62  Zoning 
Bulletin  1,  Regional  Plan  Assn.,  June  1952.) 

"Amortization  of  nonconforming  uses  has  been  expressly 
authorized  by  recent  amendments  to  zoning  enabling  laws  in 
a  number  of  states.   Ordinances  providing  for  amortization 
of  nonconforming  uses  have  been  passed  In  a  number  of  large 
cities.  The  length  of  time  given  the  owner  to  eliminate 
his  nonconforming  use  or  building  varies  with  the  city  and 
with  the  type  of  structure.   In  Austin  v.  Older,  283  Mich. 
667  [278  N.W.  727],  it  is  said  (278  N.W.  730):   'Certainly 
the  maximum  benefit  of  zoning  ordinances  cannot  be  obtained 
as  long  as  nonconforming  businesses  remain  within  residen- 
tial districts,  and  their  gradual  elimination  is  within  the 
police  power.  DeVito  v.  Pearsall,  115  N.J.L.  323  [l80  A. 
202];  Thayer  v.  Board  of  Appeals  of  City  of  Hartford,  114 
Conn.  15  [157  A.  273,  276];  Rehfeld  v.  City  of  San  Fran- 
cisco, 218  Cal.  83  [21  P. 2d  419,  420].'" 

The  Gage  case  involved  the  constitutionality  of  the  appli- 
cation of  the  provisions  of  a  zoning  ordinance  of  the  City  of  Los 
Angeles,  requiring  nonconforming  commercial  uses  of  residential  build- 
ings in  residential  zones  to  be  discontinued  within  five  years,  to  a 
plumbing  business  conducted  in  the  lower  half  of  a  residential  build- 
ing in  a  residential  zone.   On  the  basis  of  the  particular  factual 
situation  involved  in  the  litigation  the  court  sustained  the  con- 
stitutionality of  the  application  of  the  retroactive  provisions  of 
the  ordinance  as  a  valid  exercise  of  the  police  power,  and  held  that 
the  discontinuance  of  the  business  could  be  compelled  under  the 
ordinance. 

In  the  Livingston  case,  the  court  considered  the  consti- 
tutionality of  a  rezoning  regulation  of  the  County  of  Los  Angeles 
which  allowed  the  continuance  of  nonconforming  uses  of  property  for 
twenty  years  as  an  automatic  exception  to  the  rezoning  restrictions 
but  which  authorized  the  revocation  of  such  exception  where  it  could 
be  done  without  impairment  of  constitutional  rights.  The  court  held 
that  the  regulation  was  not  unconstitutional  and  that  its  validity 
as  applied  in  the  particular  case  necessarily  depended  on  whether 
the  planning  commission's  action  in  revoking  plaintiff's  permit  to 
use  his  property  for  a  cement  mixing  plant  was  unreasonable, 
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arbitrary  or  oppressive  under  the  particular  factual  situation. 

The  Gage  and  the  Livingston  cases,  as  well  as  numerous 
other  authorities  I  have  examined  on  this  subject,  uniformly  stress 
that  the  constitutionality  of  ordinances  regulating  or  restricting 
the  use  of  property  depend  on  their  application  to  the  particular 
property  involved  and  that  each  case  must  be  determined  on  its  par- 
ticular facts.  The  court,  in  the  Gage  case,  states  the  general 
principles  considered  and  applied  by  the  courts  as  follows,  at 
pages  451,  452,  453,  459  and  460: 

"The  police  power  is  not  restricted  to  the  suppression 
of  nuisances.   It  includes  the  regulation  of  the  use 
of  property  to  the  end  that  the  public  health,  morals, 
safety,  and  general  welfare  may  not  be  impaired  or  en- 
dangered.  Zoning  deals  with  many  uses  of  property  which 
are  in  no  way  harmful.   (Ex  parte  Hadacheck,  165  Cal.  4l6, 
419  [132  P.  584,  L.R.A.  1916B  1248j ;  Miller  v.  Board  of 
Public  Works,  195  Cal.  477,  485  [234  P.  38l,  38  A.L.R. 
1479].).   .  .  . 

"The  power  to  declare  a  zoning  ordinance  unconstitu- 
tional should  be  exercised  only  where  no  reason  exists  to 
support  the  determination  of  the  legislative  body.   In 
passing  upon  the  validity  of  legislation  'the  rule  is 
well  settled  that  the  legislative  determination  that  the 
facts  exist  which  make  the  law  necessary,  must  not  be  set 
aside  or  disregarded  by  the  courts,  unless  the  legislative 
decision  is  clearly  and  palpably  wrong  and  the  error  appears 
beyond  reasonable  doubt  from  facts  or  evidence  which  cannot 
be  controverted,  and  of  which  the  courts  may  properly  take 
notice.'   (in  re  Miller,  162  Cal.  687,  696  [124  P.  427].) 

" * .  .  .   Courts  have  nothing  to  do  with  the  wisdom  of 
laws  or  regulations,  and  the  legislative  power  must  be  up- 
held unless  manifestly  abused  so  as  to  infringe  on  con- 
stitutional guaranties.   The  duty  to  uphold  the  legislative 
power  is  as  much  the  duty  of  appellate  courts  as  it  is  of 
trial  courts,  and  under  the  doctrine  of  separation  of 
powers  neither  the  trial  nor  appellate  courts  are  author- 
ized to  "review"  legislative  determinations.   The  only 
function  of  the  courts  is  to  determine  whether  the  exer- 
cise of  legislative  power  has  exceeded  constitutional 
limitations.  As  applied  to  the  case  at  hand,  the  function 
of  this  court  is  to  determine  whether  the  record  shows  a 
reasonable  basis  for  the  action  of  the  zoning  authorities, 
and,  if  the  reasonableness  of  the  ordinance  is  fairly 
debatable,  the  legislative  determination  will  not  be  dis- 
turbed.'  (Lockard  v.  City  of  Los  Angeles,  33  Cal. 2d  453, 
461  [202  P. 2d  38,  7  A.L.R. 2d  990].) 
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"The  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States  does  not  impair  the  police  power  of 
a  municipality.   (Barbier  v.  Connolly,  113  U.S.  27 
[5  S.Ct.  357,  28  L.Ed.  923,  925J.)  Whether  a  zoning 
ordinance  is  unreasonable,  arbitrary  and  discriminatory 
is  related  to  its  application  to  the  particular  property 
involved.   (Morris  v.  City  of  Los  Angeles,  116  Cal.App. 
2d  856,  861  [254  P. 2d  935].)  Each  case  must  be  determined 
on  its  own  facts.   (Livingston  Rock  &  Gravel  Co.  v.  County 
of  Los  Angeles,  43  Cal.  2d  121,  126  [272  P. 2d  4j.) 


"The  right  of  a  city  council,  in  the  exercise  of 
the  police  power,  to  regulate  or,  in  proper  cases,  to 
prohibit  the  conduct  of  a  given  business,  is  not  limited 
by  the  fact  that  the  value  of  investments  made  in  the 
business  prior  to  any  legislative  action  itfill  be  greatly 
diminished.   A  business  which,  when  established,  was 
entirely  unobjectionable,  may,  by  the  grov/th  or  change 
in  the  character  of  the  neighborhood,  become  a  source  of 
danger  to  the  public  health,  morals,  safety,  or  general 
welfare  of  those  who  have  come  to  be  occupants  of  the 
surrounding  territory.   (E:c  parte  Hadacheck,  165  Cal. 
416,  420,  421  [132  P.  584,  L.R.A.  1916B  1248];  Curtis  v. 
City  of  Los  Angeles,  172  Cal.  230,  234  [156  P.  462]; 
Brown  v.  City  of  Los  Angeles,  183  Cal.  783,  785-786  [192 
P.  716];  Miller  v.  Board  of  Public  Works,  195  Cal.  477, 
486-489  [234  P.  38I,  38  A.L.R.  1479] ;  In  re  Ellis,  11  Cal, 
2d  571,  574  [81  P. 2d  911].)  The  effect  of  zoning  re- 
strictions may  be  to  depreciate  sharply  the  value  of  a 
particular  parcel.  The  mere  fact  that  some  hardship  is 
experienced  is  not  material  since  'Every  exercise  of  the 
police  power  is  apt  to  affect  adversely  the  property 
interest  of  somebody.1   (Zahn  v.  Board  of  Public  Works, 
195  Cal.  497,  512  [234  P.  388].)  An  individual  cannot 
complain  of  incidental  injury  if  the  police  power  is 
exercised  for  proper  purposes  of  health,  safety,  morals, 
or  general  welfare,  and  if  there  is  no  arbitrary  and 
unreasonable  application  in  the  particular  case. 
(Wilkins  v.  City  of  San  Bernardino,  29  Cal. 2d  332,  338 
[171  P. 2d  542].)  Damage  caused  by  the  proper  exercise 
of  the  police  power  is  merely  one  of  the  prices  an 
individual  must  pay  as  a  member  of  society. 


"Exercise  of  the  police  power  frequently  impairs 
rights  in  property  because  the  exercise  of  those  rights 
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is  detrimental  to  the  public  interest.  Every  zoning 
ordinance  effects  some  impairment  of  vested  rights  either 
by  restricting  prospective  uses  or  by  prohibiting  the 
continuation  of  existing  uses,  because  it  affects  prop- 
erty already  owned  by  individuals  at  the  time  of  its 
enactment.   (People  v.  Miller,  304  N.Y.  105  [106  N.E. 
2d  34,  35].)   In  essence  there  is  no  distinction  between 
requiring  the  discontinuance  of  a  nonconforming  use  with- 
in a  reasonable  period  and  provisions  which  deny  the 
right  to  add  to  or  extend  buildings  devoted  to  an  exist- 
ing nonconforming  use,  which  deny  the  right  to  resume  a 
nonconforming  use  after  a  period  of  nonuse,  which  deny 
the  right  to  extend  or  enlarge  an  existing  nonconforming 
use,  which  deny  the  right  to  substitute  new  buildings 
for  those  devoted  to  an  existing  nonconforming  use — all 
of  which  have  been  held  to  be  valid  exercises  of  the 
police  power.   (See  County  of  Orange  v.  Goldring,  121 
Cal.App.2d  442  [263  P. 2d  321];  58  Am.Jur.1026,  1029, 
§§  156,  158,  162;  anno.  147  A.L.R.  167;  1  Yokley,  Zoning 
Law  and  Practice,  2d  ed..,  §§  151-157.) 

"The  distinction  between  an  ordinance  restricting 
future  uses  and  one  requiring  the  termination  of  present 
uses  within  a  reasonable  period  of  time  is  merely  one  of 
degree,  and  constitutionality  depends  on  the  relative 
importance  to  be  given  to  the  public  gain  and  to  the 
private  loss." 

In  view  of  the  principles  enunciated  and  applied  in  the 
foregoing  decisions,  I  am  unable  to  state,  as  a  matter  of  law,  that 
the  provisions  of  the  attached  legislation  requiring  the  removal  of 
nonconforming  signs  within  a  period  of  one  year  would  be  held  to  be 
valid  or  would  be  held  to  be  invalid  when  applied  to  particular 
properties.   I  can  state,  however,  that  if,  after  the  many  com- 
mittee hearings  on  this  subject  and  after  considering  all  the  facts 
and  weighing  the  public  gain  as  against  the  private  loss,  the  Board 
of  Supervisors  determines  that  the  one  year  liquidation  period  is 
reasonable  and  warranted  in  the  public  interest,  that  the  Board  would 
be  acting  within  its  constitutional  powers  in  adopting  the  proposed 
legislation  providing  for  such  a  liquidation  period. 

My  opinion  No.  669,  dated  March  4,  1953,  is  modified  to 
the  extent  expressed  herein,  and  you  are  thus  advised. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 
To:  Board  of  Supervisors 
235  City  Hall 

San  Francisco  2,  California 
Attention:   Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 
TJB/VJFB 
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SUBJECT:   SECTION  VI  OP  THE  1959-1960  SALARY  STANDARDIZATION 
ORDINANCE  (CHARTER  SECTIONS  151  and  151.1);  WHETHER 
THE  PROVISIONS  THEREOF  RELATING  TO  OVERLAPPING  HOLI- 
DAYS AND  DAYS  OFF  APPLY  TO  UNIFORMED  FORCES  OF  THE 
POLICE  AND  FIRE  DEPARTMENTS. 

Dear  Sir: 

You  have  asked  me  whether  the  rights  of  members  of  the 
uniformed  forces  of  the  Police  and  Fire  Departments  regarding 
overlapping  holidays  and  days  off  are  controlled  by  the  following 
provisions  of  Section  VI  of  the  1959-1960  Salary  Standardization 
Ordinance  (as  enacted  pursuant  to  Charter  Sections  151  and  151.1) 

' 'Employees  assign ed  to  depa rtments  where  the  services 
of  their  positions  are  required  for  a  seven-day  opera- 
tion, or  employees  working  a  five-day  work  week  sched- 
ule otner  than  Monday  through  Friday,  inclusive,  and 
employees  of  the  Department  of  Public  Health  assigned 
to  the  laundries  of  the  San  Francisco  General  Hospital 
or  Laguna  Honda  Home  shall  be  allowed  another  day  off 
if  a  holiday  specified  herein  falls  on  the  day  off 
immediately  preceding  that  day  which  begins  their  tour 
of  duty?71  "(Emphasis  addedT) 

OPINION 

The  "holiday(s)  specified  herein,"  to  which  reference  is 
made  in  the  above  quotation,  are  determinable  from  the  following 
portions  of  the  same  Section  VI  of  the  1959-1960  Salary  Stand- 
ardization Ordinance: 

"  employees  whose  compensations  are  fixed 

in  the  schedules  of  compensations  adopted  by  the 
Board  of  Supervisors  pursuant  to  the  provisions  of 
Section  151  and  Section  151-1  of  the  Charter  shall 
not  be  required  to  work  on  the  following  days  hereby 
declared  to  be  holidays  for  such  employees.   January  1, 
February  12,  February  22,  May  30,  July  4,  September  9, 
October  12,  November  11,  December  25,  but  in  the  event 
one  of  these  days  falls  on  Sunday,  the  Monday  follow- 
ing shall  be  observed  as  a  holiday;  the  first  Monday 
of  September  (Labor  Day);  any  day  appointed  by  the 
President  of  the  United  States  or  the  Governor  of 
California  as  Thanksgiving  Day;  12  m.  to  3  p.m.  on 
Good  Friday;  any  day  declared  to  be  a  holiday  by 
proclamation  of  the  Mayor  after  such  day  has  here- 
tofore been  declared  a  holiday  by  the  Governor  of 
the  State  of  California  or  the  President  of  the 
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United  States;  and  any  day  on  which  an  election 
is  held  throughout  the  State,  without  loss  of 
compensation  therefor. ' ' 

Charter  Section  35.5-1/2,  relating  to  the  Police  Depart- 
ment, provides  in  part  that 

"  .  .  .  .  the  members  of  the  police  department 
shall  be  entitled  to  the  days  declared  to  be 
holidays  for  employees  whose  compensations  are 
fixed  on  a  monthly  basis  in  the  schedules  of 
compensations  adopted  by  the  board  of  supervisors 
pursuant  to  the  provisions  of  Section  151  of  the 
charter  as  additional  days  off  with  pay." 
(Emphasis  added.) 

Charter  Section  36,  relating  to  the  Fire  Department, 
provides  the  same  benefit  to  Fire  Department  personnel,  as  follows: 

"Officers  and  members  of  the  uniform  force  shall 
be  entitled  to  the  days  declared  to  be  holidays 
for  employees  whose  compensations  are  fixed  on 
a  monthly  basis  in  the  schedule  of  compensations 
adopted  by  the  board  of  supervisors,  pursuant  to 
the  provisions  of  Section  151  of  the  charter, 
as  additional  days  off  with  pay."  (Emphasis  added.) 

Thus,  by  clear  and  unambiguous  reference  the  "holidays" 
which  the  charter  demands  be  allowed  to  policemen  (Section  35-5-1/2) 
and  to  firemen  (Section  36)  are  those  which  are  set  forth  in  the 
before-noted  Section  VI  of  the  Salary  Standardization  Ordinance  — 
for  it  is  therein  that  the  Board  of  Supervisors  has  declared  what 
days  shall  be  holidays  for  employees  whose  compensations  are  fixed 
pursuant  to  the  provisions  of  Charter  Section  151. 

To  be  noted  is  the  fact  that  each  such  charter  section 
(35-5-1/2  and  36)  recites  that  the  holidays  assured  thereby  for 
policemen  and  firemen  are  intended  to  constitute  "additional  days 
off  with  pay."  In  Opinion  No.  406,  dated  July  6,  1951.  I  said  the 
following  regarding  the  "holiday"  provisions  of  Charter  Section  36: 

"The  charter  section   ....  proclaims  that 
such  holidays  are  given  'as  additional  days  off 
with  pay. ' 
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"Under  other  and  antecedent  portions  of  Section  36 
the  subject  of  days  off  is  covered  in  some  detail. 
Because  of  the  reference  to  the  granted  holidays 
as  being  additional  days  off,  and  because  the  days 
off  subject  preceded,  in  order  of  arrangement  and 
enactment,  the  holiday  subject,  I  am  compelled  to 
conclude  that  the  electorate  intended  to  give  the 
uniformed  force  the  added  benefit  of  the  .... 
holidays.   Thus,  if  there  is  identity  of  occurrence 
between  a  day  off  and  a  holiday,  the  number  concerned 
would  be  entitled  to  an  additional  day  off,  with  pay." 

Several  days  later  (July  13.  1951  —  Opinion  No.4o8)  I 
reached  the  same  conclusion  respecting  the  "holiday"  privileges  for 
policemen  provided  by  Section  35.5-1/2. 

Consistent  with  such  view,  it  appears  evident  that  Section 
VI  of  the  Salary  Standardization  Ordinance  cannot  operate  so  as  to 
diminish  the  right  of  policemen  and  firemen  to  an  additional  day  off 
with  pay  for  every  instance  where  "holiday"  and  "day  off"  occur  upon 
the  same  day.   If  Section  VI  were  viewed  as  applying  to  policemen  and 
firemen,  the  "additional  day  off  with  pay"  (when  holiday  and  day  off 
coincide)  would  remain  to  them  only  if  the  holiday  "falls  on  the  day 
off  immediately  preceding  that  day  which  begins  their  tour  of  duty." 
Such  would  exclude  the  "additional  day  off  with  pay"  if  the  day  off 
and  holiday  occurred,  for  example,  on  the  day  immediately  following 
(rather  than  preceding)  the  member's  regular  tour  of  duty;  or  if 
the  day  off-holiday  occurred  on  the  day  once  removed  (rather  than 
immediately  preceding)  from  the  day  which  began  the  tour  of  duty. 

Neither  of  the  charter  provisions  (35 -5-1/2  and  36)  allows 
such  diminution  by  ordinance  of  the  holiday-day  off  rights  which 
the  electorate  has  seen  fit  to  grant  to  policemen  and  firemen.  The 
people  have  not  said  that  when  a  holiday  and  a  day  off  coincide  the 
member  shall  be  allowed  the  benefit  of  an  additional  day  off  with 
pay  only  if  the  concurrence  is  upon  a  day  which  immediately  precedes 
the  beginning  of  a  tour  of  duty.   The  grant  by  the  electorate  is 
without  limitation,  and  no  such  limitation  may  be  interjected  by 
ordinance. 

For  present  considerations,  the  sole  and  only  effect  of 
Section  VI  of  the  ordinance  in  question  is  to  enumerate  what  days 
shall  be  holidays  for  persons  whose  salaries  are  fixed  under  Charter 
Sections  151  and  151.1,  i.e.,  New  Year's  Day,  Lincoln's  Birthday, 
Washington's  Birthday,  Memorial  Day,  etc.   This  enumeration  of 
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holidays  having  been  made  by  the  Board  of  Supervisors,  Sections 
35. 5-1/2  and  36  then  take  over  with  the  declaration  in  each  that 
the  holidays  so  enumuerated  shall  be,  for  policemen  and  firemen, 
days  off  with  pay  additional  to  the  ordinary  days  off  regularly 
provided  by  departmental  structure  and  administration.   In  Section 
VI  of  the  Salary  Standardization  Ordinance  the  Board  of  Supervisors 
has  established  limitations  regarding  the  right  of  certain  employees 
to  an  additional  day  off  with  pay  when  one  of  the  holidays  enumer- 
ated by  the  Board  falls  upon  an  employee* 6  day  off.   For  purposes  of 
identification,  however,  such  does  not  make  the  particular  day  any- 
thing less  than  a  "holiday"  for  employees  "whose  compensations  are 
fixed  .  .  .  pursuant  to  section  151  of  the  charter,"  as  mentioned 
in  Sections  35-5-1/2  and  36.  Those  latter  two  charter  sections 
clearly  contemplate  that  the  Board  of  Supervisors  shall  only 
identify  holidays,  and  no  more.   While  it  cannot  be  questioned  that 
the  Board  is  empowered  generally  to  limit  pay  benefits  of  employees 
where,  accident ly,  a  holiday  and  a  day  off  occur  simultaneously, 
that  power  is  wholly  superseded  by  the  charter  where  policemen  and 
firemen  are  concerned. 

As  to  them,  the  charter  demands  the  additional  benefit  of 
a  paid  day  off  in  each  instance  where  a  holiday  and  day  off  concur. 
Once  the  Board  of  Supervisors  has  identified  the  "holiday, "  its 
function  is  complete. 

You  are  advised  that  the  questioned  provisions  of  Section 
VT  of  the  1959-1960  Salary  Standardization  Ordinance  have  no  applica- 
tion to  the  holiday-day  off  rights  of  policemen  or  firemen. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  BOARD  OP  SUPERVISORS 
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Attention:  Mr.  Robert  J.  Dolan, 
Clerk  of  the  Board. 
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finance  Committee 
oard  of  Supervisors 
235  City  Hall 
San  Francisco  2 

Subject;  Penalty  impoaed  by  Tax  Collector  because  of  late 

receipt  of  real  property  taxes.  (California  iotor 
express.  Ltd.,  Coast  Line  Express  and  The  J.  C. 
company) 

Gentlemen: 

Your  letter  of  May  12,  1959*  requests  ay  advice  as 
to  whether  penalties  imposed  for  late  payment  of  real  property 
taxes  may  be  waived  by  the  City  and  County  of  San  Francisco. 

section  2ol8,  Revenue  and  Taxation  Code,  provides  as 
follows I 

Section  MS*  Tine  of  delinquency  and 
penalty:  Second  half  of  realty  taxes.  The 


half  of  taxes  on  real  property,  if 
unpaid,  Is  delinquent  April  10th  at  5:00  p.m., 
and  thereafter  a  delinquent  penalty  of  6  percent 
attaohea  to  it. 

(1941).  42  C.A.  24  526,  compels  ay  recommendation  upon  this 
subject.  There  the  court  specifically  held  that  penalties  for' 
late  payments  of  tax  were  not  to  be  waived  In  the  absence  of 
express  statutory  authority  for  such  waiver,  the  reason  for  the 
rule  being  expressed  on  psge  ^,30  of  the  opinion  ss  follows: 

.  .  .It  is  admitted  that  the  tax  waa 
not  paid  upon  the  date  required  by  law,  but 
the  pleadings  show  that  the  short  delsy  in  Its 
payment  waa  the  result  of  s  mistake  innocently 
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made  and  which  in  purely  personal  relations 
an  honest  man  would  be  prompt  to  relieve 
against  and  forgive.  But  the  statute  fixes 
the  date  of  payment  and  states  the  exact 
amount  and  nature  of  the  penalty  and  I  am 
convinced  that  in  such  a  case  the  law  is 
the  measure  of  the  rights  of  all  the  parties 
involved,  the  state  and  the  taxpayer.  I  am 
satisfied  that  in  the  circumstances  of  this 
case  the  p  Aalty  provided  by  the  statute, 
upon  its  becoming  operative,  became  a  part 
of  the  tax  and  thereupon  commanded  all  of 
the  support  given  to  a  tax  regularly  levied 
for  the  support  of  government." 

It  is,  therefore,  my  opinion  that  the  penalties 
imposed  in  the  case  of  the  three  corporations  to  which  your 
letter  refers  cannot  be  waived  by  the  City  and  County  of 
San  Francisco. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


cc:  Mr.  Virgil  Elliott,  Director 
Dept.  of  Finance  &  R  cords 

Mr.  James  H«  Reinfeld 
Tax  Collector 


t 


- 


■ 


, 


. 


NO.  1356- B 


June  1,  1959 


HONORABLE  STANLEY  MOSK 
Attorney  General  of  the 

State  of  California 
Library  and  Courts  Bldg. 
Sacramento,  California 

Attention:   Walter  Wiesner,  Esq. 

Deputy  Attorney  General. 

Dear  Sir: 

Your  letter  dated  May  26,  addressed  to  San  Francisco 
Redevelopment  Agency,  with  enclosure,  has  been  referred  to 
me  for  attention. 

You  inquire  whether  the  Redevelopment  Agency  may  ser- 
vice a  landlord's  listing  if  the  landlord  will  not  accept 
members  of  minority  groups  as  tenants.   I  find  nothing  in  the 
law  which  prohibits  the  Agency  from  servicing  such  listings. 

Section  105  of  the  Federal  Housing  Act  of  19^9,  as 
amended,  provides  as  follows: 

"LOCAL  DETERMINATIONS 

"Sec.  105.   Contracts  for  loans  or  capital 
grants  shall  be  made  only  with  a  duly  authorized 
local  public  agency  and  shall  require  that  — 


"(c)   There  be  a  feasible  method  for  the 
temporary  relocation  of  families  displaced  from 
the  urban  renewal  area,  and  that  there  are  or 
are  being  provided,  In  the  urban  renewal  area 
or  in  other  areas  not  generally  less  desirable 
in  regard  to  public  utilities  and  public  and 
commercial  facilities  and  at  rents  or  prices 
within  the  financial  means  of  the  families  dis- 
placed from  the  urban  renewal  area,  decent,  safe, 
and  sanitary  dwellings  equal  in  number  to  the 
number  of  and  available  to  such  displaced 
families  and  reasonably  accessible  to  their 
places  of  employment." 

Section  33738  of  the  California  Health  and  Safety  Code 
provides: 
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" §  33738.   Displacement  of  housing  occupants : 
Adequate  permanent  housing  facilities  at  com- 
parable renTs"  required.   If  the  plan  provides 
for  the  temporary  or  permanent  displacement  of 
any  occupants  of  housing  facilities  in  the  pro- 
ject area,  the  legislative  body  shall  not  approve 
the  plan  except  upon  the  finding  that  adequate 
permanent  housing  facilities  are  or  will  be  made 
available  in  the  community  for  such  displaced 
occupants  at  rents  comparable  to  those  in  the 
community  at  the  time  of  their  displacement." 

Section  33739  of  the  same  California  Code  provides: 

"§  33739.   Same:  Temporary  housing  facilities. 
The  legislative  body  shall  also  be  satisfied  that 
such  permanent  housing  facilities  will  be  made 
available  within  three  years  from  the  time  such 
occupants  are  displaced  and  that  pending  the  de- 
velopment of  such  facilities  there  will  be  avail- 
able to  such  displaced  occupants  adequate  temporary 
housing  facilities  at  rents  comparable  to  those  in 
the  community  at  the  time  of  their  displacement." 

The  Redevelopment  Agency  is  thus  required  by  Federal  and 
State  law  to  provide  a  feasible  method  for  the  relocation  of 
families  displaced  from  urban  renewal  areas. 

In  San  Francisco  the  vacancy  rate  of  rentals  is  only 
1.4$.   See  1958  F.H.A.  Surevy. 

In  view  of  this  shortage  of  housing,  the  Agency  is  hard 
pressed  to  find  adequate  living  facilities  for  displaced 
occupants  at  rentals  or  prices  within  the  financial  means  of 
the  families  displaced  and  reasonably  accessible  to  their  places 
of  employment. 

While  it  is  unfortunate  that  some  landlords  discriminate 
between  prospective  tenants  on  the  basis  of  size  of  family, 
children,  pets  and  color  of  skin,  the  law  is  settled  that  it  is 
the  right  of  every  property  owner  to  decline  to  permit  the  use 
and  occupancy  of  his  property  to  any  individual  or  class.   See: 
Barrows  v.  Jackson  (1952),  112  C.A.2d  534,  551;  (1953)  73  S.Ct. 
1031,  345  U.S.  249,  97  L.ed.  1586;;  hearing  denied  in 
74  S.Ct.  19,  346  U.S.  841,  y8  L.ed.  361.   It  should  be  noted 
that  inn  keepers  are  expressly  prohibited  by  law  from  discrimi- 
nating on  the  basis  of  color,  but  such  facilities  are  not 
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involved  in  the  problem  presented  here.   Sees.  51  and  52, 
California  Civil  Code,  and  Sec.  365  of  the  California  Penal 
Code. 

Under  the  circumstances,  the  Redevelopment  Agency 
appears  to  be  doing  a  difficult  job  well.  To  refuse  to  utilize 
all  available  listings  would  substantially  increase  the  task  of 
the  Agency,  if  not  render  it  impossible  of  accomplishment. 

If  I  can  be  of  any  further  assistance  in  this  matter, 
please  do  not  hesitate  to  communicate  with  me. 

Yours  truly, 


DION  R.  HOLM, 
City  Attorney. 
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SUBJECT:   RESPONSIBILITIES  OP  LIFEGUARDS  OF  RECREATION  AND  PARK 
DEPARTMENT- -RESCUING  PEOPLE  AT  OCEAN  BEACH 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 


R  E  0  U  E  S  T 


"The  following  is  an  excerpt  from  Article  6, 
Section  71  from  the  Park  Code: 

'No  person  shall  bathe.... in  the  waters  of  the 
Pacific  Ocean  bordering  the  Ocean  Beach  west 
of  the  Great  Highway  and  the  Skyline  Boule- 
vard or  north  of  the  northerly  line  of  Fort 
Funston  Military  Reservation,  or  west  of  the 
easterly  boundary  line  of  Lincoln  Park. ' 

''This  makes  it  vnlawful  for  persons  to  swim  at 
Ocean  Beach  in  San  Francisco. 

''Also,  in  the  Civil  Service  Commission  of  San 
Francisco,  Classification  of  Duties  of  Positions,  it 
states  for  R110  Lifeguards: 

'LIFE  GUARD:   Under  general  supervision:   patrols 
bathing  pool  and  bathing  beach  to  prevent  acci- 
dents and  safeguard  users  thereof;  rescues  bathers 
in  danger  of  drowning  and  administers  first  aid 
or  measures  for  resuscitation;   keeps  order; 
insures  cleanliness;  assists  in  periodic  clean- 
ing and  refilling  of  pool;   performs  related 
duties  as  required. ' 

"A  committee  consisting  of  lifeguards  employed 
by  this  department  have  been  seriously  concerned 
regarding  the  city  lifeguard's  responsibilities  to 
rescue  persons  who  unlawfully  enter  the  ocean  surf. 
They  have  stated  their  concern  in  a  memorandum  as 
follows : 
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'Since  the  Park  Code  forbids  the  use  of  Ocean 
Beach  by  all  bathers  and  swimmers,  and  since 
the  Civil  Service  Commission  Scope  of  Lifeguard 
Duties  states  that  Lifeguards,  'patrol  bathing 
beaches  and  bathing  pools  to  prevent  accidents 
and  safeguard  isers  thereof1',  it  was  decided 
and  agreed  upon  by  those  whose  signatures 
appear  below  that  Lifeguards  are  not  legally 
responsible  to  rescue  those  who  enter  the  surf 
at  Ocean  Beach  and  thus  endanger  their  lives, 
unless  otherwise  indicated  by  law. ' 

"It  would  be  a  great  assistance  to  us  to  have 
a  clarification  and  interpretation  of  'bathing  beaches' 
and  our  lifeguard's  responsibilities  concerning  rescues 
at  Ocean  Beach.   The  opinion  of  the  City  Attorney  regard- 
ing this  matter  is  respectfully  requested,1' 


OPINION 


You  have  requested  an  interpretation  and  clarification 
of  the  phrase  'bathing  beach1,  as  applied  to  swimmers  at  Ocean 
Beach,  and  the  duty  of  City  and  County  of  San  Francisco  life- 
guards to  rescue  or  attempt  to  save,  those  persons  swimming 
at  Ocean  Beach. 

Apparently  you  feel  there  is  a  conflict  between  Article  6, 
Section  71  of  the  Park  Code,  and  Civil  Service  Commission  Bulle- 
tins R110  and  Rill,  which  specify,  in  general  terms,  the  duties 
of  lifeguards  employed  by  the  Recreation  and  Park  Department. 

In  interpreting  Article  6,  Section  71  of  the  Park  .Code, 
one  should  read  it  in  its  entirety.  The  section  now  reads: 

"Bathing  restrictions.   No  person  shall  bathe  in 
the  waters  of  any  lake,  pond,  pool,  tank  or 
reservoir  in  any  park,  square,  avenue,  grounds, 
or  recreation  center,  except  at  places  designated 
by  the  Park  Commission  for  such  purpose;  nor  in 
the  waters  of  the  Pacific  Ocean  bordering  the 
Ocean  Beach  west  of  the  Great  Highway  and  the 
Skyline  Boulevard  or  north  of  the  northerly 
line  of  Port  Punston  Military  Reservation,  or 
west  of  the  easterly  boundary  line  of  Lincoln 
Park.1'   (Emphasis  added.) 
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There  Is  no  ambiguity  present  in  the  section  when  it 
is  read  in  its  entirety.  The  first  portion  permits  public  bath- 
ing only  at  those  places  specifically  designated  as  open  to  the 
public  by  the  Recreation  and  Park  Commission.  The  second  portion 
of  the  section  specifically  prohibits  bathing  at  Ocean  Beach  in 
San  Francisco.   So,  as  respects  Ocean  Beach  there  is  no  uncer- 
tainty.  It  is  not  a  legally  recognized  place  for  the  public 
to  bathe. 

The  official  announcements  for  entrance  examination 
requirements  of  lifeguards  (R110  and  Rill),  as  put  out  by  the 
Civil  Service  Commission,  do  not  attempt  to  define  the  terms 
"bathing  pool"  and  "bathing  beaches."  However,  it  seems  reason- 
able to  assume  that  the  Civil  Service  Commission,  merely  by  a 
general  description  of  duties,  did  not  attempt  to  change  the 
law  as  set  forth  in  Article  6,  Section  71  of  the  Park  Code. 
The  fact  that  the  announcement  reads,  "patrols  bathing  pool 
and  bathing  beach  to  prevent  accidents  and  safeguard  users 
thereof, "  does  not,  of  itself,  impose  a  duty  on  Recreation 
and  Park  Department  lifeguards  to  rescue  swimmers  at  Ocean 
Beach. 

Whether  or  not  the  Recreation  and  Park  Commission 
desires  to  include  Ocean  Beach  within  the  scope  of  City  and 
County  lifeguards'  duties  is  another  problem.   That  would  be 
a  matter  of  policy,  and  is  entirely  up  to  the  discretion  of  the 
Commission.  However,  if  the  Commission  decided  to  extend  the 
scope  of  duties  of  lifeguards  to  include  rescue  work  at  Ocean 
Beach,  such  intention  should  be  clearly  set  forth  in  the  Job 
description  for  the  protection  of  the  lifeguard-employee. 

Unless  the  Commission  decides  to  make  it  the  duty  of 
lifeguards  to  rescue  persons  at  Ocean  Beach,  the  lifeguards  are 
under  no  such  duty.  For  example,  in  the  absence  of  the  adoption 
of  contrary  policy  by  the  Commission,  it  is  my  opinion  that  life- 
guards stationed  at  Fleishhacker  Pool  are  not  required  by  their 
employment  to  go  to  the  rescue  of  persons  swimming  at  Ocean  Beach, 

In  my  opinion  the  Commission  could  lawfully  require 
its  lifeguards,  for  example,  those  employed  at  Fleishhacker 
Pool,  to  render  reasonable  aid  to  persons  in  danger  of  drown- 
ing at  Ocean  Beach,  even  though  such  persons  had  violated  the 
law. 

Section  71  of  the  Park  Code  would  not  be  violated  by 
such  a  requirement,  or  by  a  lifeguard's  rendering  aid  pursuant 
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thereto,  or  by  his  engaging  in  practice  at  Ocean  Beach  for 
the  rendering  of  such  aid,  with  Commission  permission. 

The  Commission  should,  of  course,  give  such  permission 
to  its  lifeguards  if  it  wishes  to  impose  on  them  the  duty  of 
rescuing  persons  illegally  swimming  at  Ocean  Beach. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Mr.  Raymond  S.  Kiinbell 
General  Manager 
Recreation  and  Park  Department 
(Attention:  Mr.  James  P.  Lang 
Superintendent  of  Recreation) 
McLaren  Lodge 
Golden  Gate  Park 
San  Francisco  17*  California 


MBP/GEB 
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SUBJECT:   DEPARTMENT  OF  PUBLIC  HEALTH;  INDIVIDUAL  DOCTOR'S 
REPORTS  ON  COMMUNICABLE  DISEASES  CONFIDENTIAL 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"I  am  enclosing  some  correspondence  which  we  have 
had  from  one  E.  D.  Price  an  Attorney  of  Visalia, 
California.  The  question  is  whether  or  not  the  report 
of  individual  communicable  diseases  constitutes  a 
record  which  is  open  to  public  investigation  without 
some  cause. 

"Mr.  Price  has  a  client  who  is  said  to  have  con- 
tracted amebic  dysentery  while  working  as  an   employee 
at  the  State  Hospital  at  Porterville.  This  patient 
was  referred  to  one  Dr.  Julius  R.  Greenberg  of  this 
city  for  examination.  Mr.  Price  is  asking  us  to  tell 
him  how  many  cases  of  this  disease  were  reported  by 
Dr.  Greenberg  to  this  department.  We  have  given  Mr. 
Price  a  total  number  of  cases  of  amebic  dysentery 
reported  in  this  county  in  the  last  two  years  as  he 
requested  and  this,  we  feel,  is  a  matter  of  public 
record.  Beyond  that,  it  is  our  feeling  that  we  have 
no  obligation  in  this  matter. 

"We  would  like  to  know  whether  you  feel  we 
should  continue  In  providing  these  Attorneys  with 
any  additional  information  from  our  files." 

OPINION 

Your  request  for  opinion  presents  but  one  question,  namely, 
whether  the  communications  of  individual  doctors  regarding  communi- 
cable diseases  are  to  be  considered  confidential  rather  than  as 
public  records  open  to  inspection. 

Doctors  have  a  duty  to  report  cases  of  communicable  disease 
to  the  public  health  office  and  failure  to  report  such  cases  is  a  mis 
demeanor.  (Health  and  Safety  Code  Sections  2573  and  2602.)  Investi- 
gation has  disclosed  that  despite  this  statutory  duty  the  Public 
Health  Department  is  nevertheless  largely  dependent  upon  the  coopera- 
tion of  doctors  for  reports  on  communicable  diseases.  Individual 
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doctors  submit  these  reports  to  the  Public  Health  Department  for 
statistical  and  research  purposes  with  the  understanding  that  the 
individual  doctor  will  not  be  publicly  identified  with  the  cases 
reported.  Any  violation  of  the  confidential  nature  of  the  doctors' 
reports  would  inevitably  cause  doctors  to  withhold  information  which 
might  be  used  against  them.  Any  violation  of  official  confidence 
causing  doctors  to  withhold  information  regarding  communicable 
diseases  would  be  against  the  public  interest. 

The  law  in  California  is  clear  that  a  public  officer  cannot 
be  examined  as  to  communications  made  to  him  in  official  confidence 
when  the  public  interest  would  suffer  by  the  disclosure.   (Code  of 
Civil  Procedure,  Section  l88l(5);  City  and  County  of  San  Francisco 
vs.  Superior  Court,  38  C.  2d  156.) 

It  is  my  opinion  that  communications  of  individual  doctors 
regarding  communicable  diseases  are  to  be  considered  confidential 
and  as  such  are  not  to  be  open  to  inspection  as  public  records. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Erwin  C.  Sage,  M.D. 

Assistant  Director  of  Public  Health 

Department  of  Public  Health 

101  Grove  Street 

San  Francisco  2,  California 


TJL/WFB 


OPINION  NO.  1359 
June  4,  1959 


SUBJECT:   TOURS  OP  DUTY  OF  ASSISTANT  CHIEFS  OF  DEPARTMENT 
AND  BATTALION  CHIEFS  IN  FIRE  DEPARTMENT 


Dear  Sir: 


You  have  requested  an  opinion  of  this  office,  as  follows 

REQUEST 

"Paragraph  6  of  Section  36  of  the  Charter  reads 
in  part,  as  follows: 

"'The  Chief  of  Department  shall  recommend 
and  the  Fire  Commission  shall  provide  by  rule  for 
work  schedules  or  tours  of  duty  for  the  officers 
and  members  occupying  the  several  ranks  of  the 
fire  department,  provided  however,  that  all  tours 
of  duty  established  for  officers  and  members 
assigned  to  the  fire  fighting  companies,  includ- 
ing the  salvage  corps,  shall  start  at  8:00 
o'clock  A.M. ' 

"The  Rules  and  Regulations  of  the  San  Francisco 
Fire  Department,  under  Article  No.  1,  Definitions, 
on  page  13  define : 

"'Company:  A  crew  of  members  assigned  to  a 
station  with  fire  fighting  apparatus  and  whose 
work  is  performed  under  the  immediate  supervision 
of  a  company  officer.' 
Captains  and  lieutenants  are  company  officers. 

"Under  Article  No.  2,  Organization,  Section  203, 
the  Rules  and  Regulations  specify  that  the  Fire  fight- 
ing Service  is  composed  of  Divisions,  Battalions,  and 
Companies. 

"Under  Article  No.  15,  Chiefs'  Operators,  Section 
1501  reads  in  part,  as  follows: 

"'Chiefs'  Operators  shall  perform  their  duties 
under  the  immediate  supervision  of  the  Chief 
Officers  to  whom  they  are  assigned  as  aides.1 

"In  view  of  the  foregoing  your  opinion  is  respect- 
fully requested  on  the  following  points: 
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"(l)  Are  Assistant  Chiefs  of  Department  and 
Battalion  Chiefs  assigned  to  fire  fighting  duties 
subject  to  the  same  work  schedules  or  tours  of  duty 
as  officers  and  members  assigned  to  fire  fighting 
companies? 

"(2)  Do  their  Operators  (aides)  fall  within 
the  same  interpretation? 

"(3)  Would  it  be  proper  for  me  to  recommend  to 
the  fire  commission  work  schedules  or  tours  of  duty 
for  Assistant  Chiefs,  Battalion  Chiefs,  and  their 
operators  which  differ  from  those  of  officers  and 
members  assigned  to  fire  fighting  companies?" 

OPINION 

It  is  my  opinion  that  the  proper  interpretation  of  Section 
36  of  the  Charter,  together  with  the  Rules  and  Regulations  of  the 
San  Francisco  Fire  Department  to  which  you  have  referred,  requires 
the  following  answers  to  your  specific  questions: 

(1)  No. 

(2)  Yes. 

(3)  Yes. 

You  are  so  advised. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 

TO:  Fire  Department 

Room  2,  City  Hall 

San  Francisco  2,  California 

Attention:  Mr.  William  F.  Murray 
Chief  of  Department 


OIW/WFB 
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June  I).,  1959 


SUBJECT:   ONE  FOR  ONE  OFF-STREET  PARKING  ORDINANCE,  WHETHER 
STALLS  REACHED  BY  AUTOMATIC  ELEVATOR  RATHER  THAN 
BY  RAMP  ARE  "INDEPENDENTLY  ACCESSIBLE." 


Dear  Sir: 

I  have  your  request  for  an  opinion  as  follows: 

d   E  Q,  U  E  S  T 

"A  preliminary  plan  for   an  apartment   building 
containing  22   dwelling  units   has  been   submitted   to 
the   Department   of  City   Planning  for  review  for   com- 
pliance  with  the   provisions  with   the   City  Planning 
Code. 

"The   plan  provides   for   1  parking  space   within 
the   building  for   each  dwelling  unit.      The   22  park- 
ing  spaces  provided  are   located   on   two  and   a   half 
floors.      Each  space   complies   with  the   minimum  size 
requirements   of  Section  112(d)    of  Article   I4..5   of 
Part   II,    Chapter  II   of   the    Municipal  Code.      Because 
of   the   physical   limitations   imposed  by   the  narrow 
width  of  the    lot,    the   parking   stalls  will  be   reached 
by  an  automatic   elevator  rather   than  a   ramp. 

"The   City   Planning  Commission  has  asked  me    to 
request  your  opinion  as   to   whether   the   use   of  an 
elevator  complies  with  the   requirements   of  Section 
112(d)    of  Article   1+.5   of   Part   II,    Chapter  II   of   the 
Municipal  Code    that  each  parking   space   be    "independ- 
ently accessible." 

OPINION 

The  primary  section  of  the  off-street  parking  ordinance 
(codified  as  Article  \\,$ »  ci*y  Planning  Code,  Part  II,  Chapter  II 
of  San  Francisco  Municipal  Code)  which  your  request  calls  upon  me 
to   interpret   provides  as   follows: 

Section  112.      Definitions. 

(d)      Off-Street   Parking  Space.      The   words 
"off-street  parking   space"   mean  an   off-street 
area   within   the   building  housing   the   dwelling 
unit,    or  on  the   lot  where    the   building   is   locat- 
ed,  not   less   than   one   hundred   sixty    (160)    square 
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feet   in  area,   net,    exclusive    of  access   or  maneu- 
vering area,    or  ramps,    columns,    or  the   like,    to   be 
used   exclusively   as   a   temporary    storage    space    for 
one   private   motor  vehicle.      Each  required   parking 
space    shall  be   of  usable    shape,    independently 
accessible   and  properly  maintained. 

Said   section   is  explanatory   of   the    requirement  made    in 
the  next   section   of  the   ordinance   as   follows: 

Section   113.      Off-Street   Parking   Spaces 
Required.      The  number  of ' off-street  parking 
spaces   required   for  dwelling  units  hereafter 
constructed   in   the   City    and    County   of    San 
Francisco   shall  be   one    off-street  parking 
space   for   each  dwelling  unit. 

Reference    is  also  made   to   Section  111   of   the    ordinance, 
dealing  with  interpretation  and  purpose,    reading  as   follows: 

Section   111.      Interpretation Purposes.    The 

interpretation  and  application   of   the    provisions 
of   this  Article    shall  be  made    in  the    light   of  a 
good   faith  attempt  on   the   part   of   the   Board   of 
Supervisors   to    take   a    step   toward   relieving 
traffic   congestion  and   to  enhance    the   public 
safety,    convenience   and   welfare   by   requiring 
ample   parking  facilities    in  connection  with 
dwelling  units   hereafter  constructed. 

Finding  no   case   law  interpretation   of   the   words   "inde- 
pendently accessible,"   I   have    consulted    the    dictionaries  for   the 
common  meanings   of  each  word    separately.      The   word   "independently" 
is   set   forth  in  most  dictionaries  merely  as   the   adverb  of  "inde- 
pendent,"  but   Century  Dictionary  defines   it    thus:      "In  an    inde- 
pendent manner;    with  independence."      It  also  gives   as   a   secondary 
meaning:      "Apart   from  or  without   regard  to   something  else."      Go- 
ing on  to   the   word   "independent,"  Webster's   International  Dic- 
tionary,   2nd  Edition,    gives  definitions   of   it  as   follows: 
1.    "Not   dependent,    as  not   subject    to   control   by   others,   not    sub- 
ordinate;   self-governing;    sovereign;    free;    ....    not    relying   on 

others;  ....  irrespective  of  ...  .  another.   2 

3.   Separate;  exclusive."   In  the  same  dictionary  the  word 
accessible  is  defined  thus:   "Usable  for  access;  affording  en- 
trance; as,  an  accessible  path.   2.   Easy  of  access  or  approach; 
approachable.   3.  Obtainable;  to  be  got  at.   Synonyms:  Open,  ob- 
tainable, procurable,  reachable,  attainable." 
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Assembling   those    various   definitions    together,    I   have 
concluded    that    the   words    "independently  accessible"   as   used   in 
the   Off-Street  Parking   Ordinance  mean  that   the    family   occupying 
each  dwelling  unit  must   have   full-time   entrance   to   and   control 
over  one   minimum  size   parking   space   on  the   premises   involved   to 
the   exclusion   of  all   others,   but   the   way   of  reaching   it  may  be   a 
common  way  used  by   other   tenants.      In   other   words,    a   common  way 
of  approach  by  the    tenants  to   their  respective   parking   stalls    is 
permissible,   but  a   sharing  between  them  in   the   actual  use   of  any 
one   parking   stall    is  not   permissible.      Whether   that  common  ap- 
proach be   by  way   of  a  ramp   or  an  automatic  elevator  is   immater- 
ial  so  long  as   the   latter  way  may  be    said  to   be   a   reasonably 
operative  way. 

Assuming   such  to  be    the    fact,    it   is  my   opinion   that   the 
proposed   construction  plan   out  of  which  your  request  arose,   where- 
by access   to   separate   parking   stalls    for   each  of  22  apartment 
dwelling  units   is   proposed  by  automatic   elevator   instead   of  by 
ramp,    is   in   implementation   of  the   purpose   and    intent   of   our  off- 
street  parking  law  rather   than   in  conflict   therewith. 

Respectfully    submitted, 


DION   R.    HOLM 
City  Attorney 


TO:      Mr.    James   R.    McCarthy 
Director   of  Planning 
Department   of  City  Planning 
100  Larkin   Street 
San   Francisco  2,    California 


RJR:TJB 


OPINION  NO.  1361 
June  5,    1959 


SUBJECT:   JUVENILE  PROBATION  COMMITTEE  MEMBERSHIP  IN 

CALIFORNIA  PROBATION,  PAROLE  AND  CORRECTIONAL 
ASSOCIATION  AS  A  PROPER  CHARGE  AGAINST  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO. 


Dear  Sir: 


You  have  requested  an  opinion  as  follows: 

REQUEST 

"Before  making  an  Order  in  the  matter  I 
would  like  to  get  your  official  opinion  as  to 
whether  or  not  payment  of  membership  fees  in  the 
California  Probation,  Parole  and  Correctional 
Association  by  the  City  and  County  of  San  Fran- 
cisco for  members  of  the  Juvenile  Probation 
Committee  is  proper  and  legal,  and  would  be 
recognized  by  the  fiscal  branch  of  our  City  and 
County. 

"I  am  sending  a  copy  of  this  letter  to  Mr. 
Harry  Ross,  the  Controller,  and  will  ask  him  for 
his  views  also. 

"I  have  felt  for  a  long  while,  and  believe 
now  that  it  should  be  done,  that  the  eleven  mem- 
bers of  our  Juvenile  Probation  Committee,  who  are 
advisory,  in  order  to  better  understand  the  nature 
of  their  responsibilities  and  problems,  and  diffi- 
culties involved  in  Juvenile  Court  and  Juvenile 
Probation  Office  work,  would  be  aided  considerably 
by  membership  in  the  California  Probation,  Parole 
and  Correctional  Association,  which  is  the  official 
organization  for  Juvenile  Probation  Officers  and 
kindred  workers.  Membership  in  the  organization 
would  bring  to  them  literature  and  information 
which  would  keep  them  in  touch  with  current  legal, 
social  and  administrative  problems. 

"I  believe  there  is  precedent  for  this  as  I 
have  been  advised  in  December  1955  the  Sacramento 
District  Attorney  issued  an  opinion  supporting 
such  payment. 

"I  believe  the  basis  for  the  authority  for 
this  action  lies  in  Section  602  of  the  Welfare  and 
Institutions  Code." 
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OPINION 


The  law  creating  and  governing  our  Juvenile  Probation 
Committee  was  enacted  in  the  1937  session  of  the  legislature,  and 
derived  from  the  1917  statutes.  As  enacted  in  1937  the  law  read: 

"Members  of  the  probation  committee  shall  serve 
without  compensation,  but  shall  be  allowed  their 
reasonable  traveling  expenses  as  approved  by  the 
judge  of  the  juvenile  court.   Such  expenses  shall 
be  a  charge  upon  the  county  in  which  the  court  has 
jurisdiction,  and  shall  be  paid  out  of  the  county 
treasury  upon  a  written  order  of  the  judge  of  the 
juvenile  court  directing  the  county  auditor  to  draw 
his  warrant  upon  the  county  treasurer  for  the 
specified  amount  of  such  expenses.   All  orders  by 
the  juvenile  court  judge  upon  the  county  treasurer 
shall  be  filed  in  duplicate  with  the  county  board 
of  supervisors."   (Emphasis  added.)   Stats.  1937* 
Ch.  369,  p.  1024,  Sec.  602. 

In  1951  Section  602  of  the  Welfare  and  Institutions  Code 
was  amended.  The  only  change  in  the  1937  statute  was  the  elimina- 
tion of  the  word  "traveling"  from  the  earlier  act.  The  section  now 
reads,  "Members  of  the  probation  committee  shall  serve  without  com- 
pensation, but  shall  be  allowed  their  reasonable  expenses  as 
approved  by  the  judge  of  the  juvenile  court  .  '.    7"   Stats.  1951* 
Ch.  302,  p.  553,  Sec.  1.   As  the  statute  now  stands  the  judge  of 
the  juvenile  court  may  approve  any  reasonable  expense,  and  his 
approval  is  not  limited  to  expenses  incurred  in  traveling. 

The  San  Francisco  Charter  mentions  Juvenile  Probation 
Committee  members  in  only  two  sections.   Section  4  makes  the  mem- 
bers of  the  committee  county  officers.   Section  58  of  the  Charter 
gives  recognition  to  the  fact  that  the  field  of  juvenile  probation 
is  an  area  of  state-wide  concern,  and  as  such,  state  laws  are  para- 
mount, and  will  be  applied  by  the  City  and  County  of  San  Francisco. 

There  is  nothing  in  the  Charter  of  the  City  and  County 
of  San  Francisco,  therefore,  which  would  prohibit  the  Board  of 
Supervisors,  pursuant  to  a  request  on  the  part  of  the  Juvenile 
Court  Judge,  from  authorizing  expenses  with  respect  to  the 
Juvenile  Probation  Committee,  if  the  expenses  can  be  shown  to 
serve  a  valid  public  purpose  insofar  as  the  citizens  of  San  Fran- 
cisco are  concerned.   If  such  a  public  purpose  can  be  shown,  then 
the  expenses  incurred  would  be  reasonable. 

The  question  thus  resolves  itself  into  whether  the  pay- 
ment of  membership  fees  to  the  California  Probation,  Parole  and 
Correctional  Association  is  a  "reasonable"  expenditure  when  made 
on  behalf  of  the  members  of  the  Juvenile  Probation  Committee. 
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The  word  reasonable  has  been  defined  as  that  which  is 
just  or  proper.   It  has  also  been  defined  as,  "that  which  is  fit 
and  appropriate  to  the  end  in  view."   Parkes  v.  Bartlett,  236 
Michigan  460,  210  N.W.  492,  at  494.   It  should  be  noted  that  the 
word  reasonable  is  not  synonymous  with  the  word  necessary.   Many 
governmental  expenses  have  been  held  reasonable,  though  not  in  the 
strict  sense,  necessary.   This  expenditure  for  membership  dues, 
in  order  to  be  held  reasonable,  must  serve  a  public  or  municipal 
purpose.   37  Am.  Jur.  734,  Sec.  120. 

In  general  a  public  purpose  must  have  as  its  objective 
that  which  in  some  manner  will  promote  the  public  health,  safety, 
morals  or  general  welfare  of  all  the  inhabitants  or  residents 
within  the  municipal  corporation.   Spahn  v.  Stewart,  268  Ky.  97, 
103  S.W.  2d  651.   It  is  not  possible,  of  course,  to  give  a  stan- 
dard definition  of  what  constitutes  a  valid  public  purpose.   Each 
case  must  be  decided  on  its  own  set  of  circumstances.   In  Cali- 
fornia, the  courts  have  held: 

"Necessity  alone  is  not  the  test  by  which  the 
limits  of  state  authority  in  this  direction  are 
to  be  defined,  but  a  wise  statesmanship  must 
look  beyond  the  expenditures  which  are  absolutely 
needful  to  the  continued  existence  of  organized 
government,  and  embrace  others  which  will  tend  to 
make  that  government  subserve  the  general  well- 
being  of  society,  and  advance  the  present  and 
prospective  happiness  and  prosperity  of  the  people." 
City  of  Roseville  v.  Tulley,  55  Cal.App.2d  601. 

In  this  case  the  court  was  passing  on  the  validity  of 
paying  expenses  of  certain  city  officials  to  attend  a  conference 
of  the  League  of  California  Cities.   It  was  held  that  expenses  in- 
curred in  attending  such  a  conference  were  reasonable  expenditures 
predicated  on  a  valid  public  purpose.  Again,  in  Madden  v.  Riley, 
53  Cal.App.2d  8l4,  at  824,  the  court  in  affirming  a  superior  court 
decision  allowing  travel  expenses  to  the  Chief  of  the  Division  of 
Narcotics  Enforcement  for  California  in  attending  a  Reno,  Nevada, 
conference  on  law  enforcement  said,  "...  The  securing  of 
cooperation,  reciprocity  and  aid  of  police  officers  of  other  states, 
who  constantly  deal  with  offenders  against  the  narcotic  traffic, 
would  clearly  enable  the  claimant  to  obtain  better  enforcement  of 
the  narcotic  laws  in  California  .  .  .  ." 

The  Madden  case,  supra,  is  closely  analagous  to  the 
present  situation  involving  the  Juvenile  Probation  Committee.  Under 
our  laws  the  committee  members  render  advisory  opinions  to  local 
juvenile  authorities  within  the  County.   In  order  for  the  members 
to  form  an  intelligent  opinion  on  current  juvenile  problems  they 
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should  be  entitled  to  receive  whatever  current  literature  and  in- 
formation is  available  in  the  field  of  juvenile  probation,  so  that 
they  may  perform  their  advisory  duties  as  efficiently  as  possible. 
One  can  hardly  successfully  argue  against  the  proposition  that  an 
enlightened  Juvenile  Probation  Committee  will  benefit  the  citizens 
of  the  City  and  County  of  San  Francisco  directly. 

Jurisdictions  other  than  California  have  also  upheld 
expenditures  under  similar  circumstances.   In  People  v.  Bunge  Bros. 
Coal  Company,  392  111.  153,  64  N.E.  2d  365,  the  court  held  that  tne 
city  (Chicago)  could  pay  dues  to  the  Illinois  Municipal  League  and 
the  United  States  Conference  of  Mayors,  on  behalf  of  certain  city 
officials,  In  the  amount  of  $3,000.00.   The  court  said  (at  page 
371),  ...   "It  seems  clear  that  the  discussions,  by  mayors  and 
other  city  officials,  of  problems  affecting  the  well-being  of  their 
respective  cities,  and  the  study  of  conditions  affecting  taxpayers 
of  municipalities,  are  public  purposes,  and  moderate  appropriations 
for  these  purposes  are  justified  .  ~.    T"   (Emphasis  added.) 

The  California  Probation,  Parole  and  Correctional  Associ- 
ation is  the  statewide  group  in  California  that  deals  directly  with 
matters  peculiarly  within  the  field  that  the  members  of  the  Juvenile 
Probation  Committee  must  have  a  knowledge  of,  to  aid  them  in  arriv- 
ing at  an  informed  opinion.  With  this  in  mind,  it  would  be  diffi- 
cult to  foresee  the  expenditure  being  attacked  as  lacking  in  public 
purpose. 

In  my  opinion  the  membership  in  the  California  Probation, 
Parole  and  Correctional  Association  should  be  in  the  name  of  the 
City  and  County  of  San  Francisco.   This  would  protect  the  citizens 
of  the  City  and  County  in  the  event  any  member  of  the  committee 
resigns  during  the  year  in  which  membership  dues  have  been  paid. 
If  the  memberships  were  in  the  name  of  individual  members  of  the 
committee,  literature  and  information  might  continue  to  be  sent  to 
a  member  no  longer  associated  with  the  committee.   In  such  a  case 
the  expenditure  would  not  be  serving  any  valid  public  purpose. 

It  should  be  kept  in  mind  that  the  question  of  reasonable- 
ness of  the  proposed  expenditure,  and  whether  or  not  sufficient 
benefit  will  acrue  to  the  City  and  County  of  San  Francisco  rests 
ultimately  in  the  judgment  of  the  Board  of  Supervisors.   Powell  v. 
City  and  County  of  San  Francisco,  62  Cal.  App.  2d  291;  City  of 
Roseville  v.  Tulley,  supra. 

Therefore,  in  my  opinion,  the  expenditure  proposed  by  you 
is  a  reasonable  one  under  Welfare  and  Institutions  Code,  Section 
602,  and  the  above  cited  cases.   A  written  request  by  you,  as  Judge 
of  the  Juvenile  Court,  should  be  made  to  the  Board  of  Supervisors 
to  enroll  the  City  and  County  of  San  Francisco  as  a  member  of  the 
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California  Probation,  Parole  and  Correctional  Association.  The 
names  and  addresses  of  the  current  members  of  the  Juvenile  Proba- 
tion Committee  should  be  supplied  to  the  association,  so  that  they 
may  receive  the  association  publications  and  other  information.   In 
the  event  that  any  changes  or  additions  are  made  to  the  Juvenile 
Probation  Committee,  the  association  should  be  informed  of  the 
changes  or  additions  immediately.   In  this  manner,  the  interest  of 
the  City  and  County  of  San  Francisco  would  be  protected,  and  no 
challenge  could  be  made  against  the  expenditures  on  the  grounds 
that  public  funds  were  spent  for  the  interests  of  a  private 
individual. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney. 


TO:   HON.  MELVYN  I.  CRONIN 

Judge  of  the  Superior  Court 

Juvenile  Court 

Youth  Guidance  Center 

375  WoodBide  Avenue 

San  Francisco  27,  California 
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OPINION  NO.  1362 
June  8,  1959 


SUBJECT:   RECREATION  AND  PARK  DEPARTMENT;  WHETHER  GOLF 
STARTERS  (R132)  ARE  ENTITLED  TO  PREMIUM  PAY 
UNDER  SHIFT  WORK  PROVISIONS  OP  SALARY  STAND- 
ARDIZATION ORDINANCE. 

Dear  Sir: 

You  have  directed  a  communication  to  me  stating  that: 

REQUEST 

"    .    .    .    .   The   opinion  of   the  City  Attorney  is 
requested   as    to  whether   employees    in  the  Class  R132 
Starter,    who  work  40  hours  per  week  on  a  6   day 
schedule   of   6-2/3   hours   per   day,    are   entitled   to 
premium  time   for   a   second  shift." 

OPINION 

The  R152  class  to  which  you  refer  is  composed  of  the 

starters  who  are  employed  on  the  golf  courses  operated  by  the 

city  under  the  jurisdiction  of  the  Recreation  and  Park  Depart- 
ment . 

The  existing  and  controlling  law  covering  "shift" 
work  is  found,  as  follows,  in  Section  IV(e)  of  the  Salary 
Standardization  Ordinance: 

"For  Shift  'York:   A  shift  is  a  tour  of  duty  of 
eight  hours  work  completed  within  nine  hours.  Where 
more  than  one  shift  is  worked,  the  shifts  shall  be 
designated  as  first,  second  and  third.   Employees 
whose  compensations  are  fixed  herein  on  a  monthly 
basis  who  are  required  to  work  a  second  or  third 
shift  of  eight  hours  shall  be  paid  6-1/4J?  more  than 
the  amount  to  which  they  are  otherwise  entitled. 
This  provision  shall  not  apply  to  employees  whose 
compensations  are  fixed  herein  on  a  per  diem  or 
hourly  basis  or  to  employees  in  Class  L504  Emergency 
Hospital  Surgeon.   First  shift  shall  consist  of  a 
minimum  of  eight  hours  work." 

Language  identical  with  that  just  quoted  has  been 
contained  in  the  same  Section  IV(e)  of  the  three  Salary 
Standardization  Ordinanceswhich  have  preceded  the  current  one, 
(see  Sal.  Stand. Ordinance  of  1957-58,  1956-57  and  1955-56) 
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The  work  schedule  for  the  R132  class  does  not  satisfy 
that  requirement  for  entitlement  to  premium  rates  for  "shift 
work"  which  demands  that  the  tour  of  duty  be  eight  (8)  hours  of 
work  completed  within  nine  (9)  hours.   As  indicated  above,  the 
R132  class  works  a  6-day  schedule  of  six  and  two-thirds  (6-2/3) 
hours  per  day.   Nothing  in  existing  local  law  provides  premium 
pay  rates  for  a  tour  of  duty  of  6-2/3  hours,  even  though  such 
tour  follows  another  just  like  it;   so  that,  popularly,  it  might 
be  said  that  more  than  one  "shift"  of  R132s  work  daily. 

It  is  to  be  noted  that  while  a  "night  tour  of  duty" 
is  also  defined  as  eight  (8)  hours  of  duty  completed  within 
nine  (9)  hours,  commencing  after  2  p.m.  and  prior  to  6  a.m.  (see 
Section  IV(d),  Sal.  Stand.  Ordinance),  the  premium  rates  set  up 
for  a  "night"  tour  are  expressed  to  be  payable  "to  employees  in 
Division  R-Recreation  Service  working  forty  hours  per  week  with- 
in six  days. " 

The  fact  that  Section  IV(d)  ("night"  tours)  expressly 
allows  premium  pay  to  the  R  class,  notwithstanding  daily  work 
tours  of  less  than  8  hours,  and  that  Section  IV(e)  ("shift" 
work)  does  not,  compels  the  conclusion  that  the  Board  of  Super- 
visors did  not  intend  to  allow  "shift"  premiums  for  less  than 
an  8-hour  tour  of  duty.    I  must  so  hold  under  the  authority  of 
McCarthy  v.  Board  of  Fire  Commissioners,  37  Cal.  App.  lj.95« 
The  applicable  rule  is  discussed  at  page  ij.97*  as  follows: 

"When  different  language  is  used  in  the  same 
connection  in  different  parts  of  a  statute  it  is 
presumed  the  legislature  intended  a  different  mean- 
ing and  effect...   The  legislature  must  be  presumed 
to  know  the  meaning  of  language;  and  when  one  set  of 
words  is  used  in  one  section  and  another  in  another 
section,  the  presumption  is  that  the  legislature 
intended  to  convey  a  different  meaning  if  the  two 
sets  of  words  ordinarily  have  different  meanings..." 

Thus,  it  is  necessary  to  advise  you  that  members  of 
the  class  R132  Starter  who  work  i|0  hours  per  week  on  a  6-day 
schedule  of  6-2/3  hours  per  day  are  not  entitled  to  the  premi 
pay  differential  provided  for  successive  shift  work. 

Respectfully  submitted, 

DION  R.  HOLM 
To:  City  Attorney 

George  J.  Grubb 
General  Manager,  Personnel 
Civil  Service  Commission 
151  City  Hall 
San  Francisco  2 

wfb/bjw 


urn 


Opinion  No.  1363 
June  11,  1959 


SUBJECT:   DETERMINATION  WHETHER  SURPLUS  LAND  BE  SOLD  OR  LEASED; 
LEASE  OP  SURPLUS  LAND  AND  LAND  FOR  AGRICULTURAL  OR 
OTHER  PURPOSES  BY  WATER  DEPARTMENT;  MAXIMUM  TERMS  OP 
LEASE  OF  SURPLUS  LAND  AND  LEASES  FOR  AGRICULTURAL 
PURPOSES;  ORDINANCE  REQUIREMENT  UNDER  CHARTER  SECTION 
93.1. 

Dear  Sir: 

Reference  is  made  to  your  request  for  subject  opinion, 
the  questions  posed  being  quoted  as  follows: 

REQUEST 

"Assuming  that  the  Public  Utilities  Commis- 
sion declares  said  (Silva  Tract)  100  acres  of 
land  surplus,  we  would  like  your  opinion  as  to 
whether  it  would  be  necessary  that  the  Commission 
or  the  Board  of  Supervisors  determine  if  the  land 
be  sold  or  leased.   If  such  leases  are  for  more 
than  20  years,  it  would  appear  necessary  that  an 
ordinance  be  enacted  pursuant  to  the  new  Sections 
93  and  93. 1  of  the  Charter. 

"We  would  also  like  to  know  In  the  case  of 
the  Silva  Tract  regarding  lands  therein  not  used 
or  useful  for  water  department  purposes,  if  leases 
thereof  would  be  arranged  solely  by  the  Director 
of  Property,  in  accordance  with  whatever  legisla- 
tion is  required  by  the  Public  Utilities  Commission 
and  the  Board  of  Supervisors. 

"In  the  desired  opinion,  we  would  appreciate 
receiving  any  comments  or  suggestions  which  might 
be  helpful  in  regard  to  leasing  City  owned  lands, 
other  than  Water  Department  property,  for  periods 
of  more  than  20  years." 

As  a  convenience  for  reference  in  considering  this  Opin- 
ion, Charter  Sections  92,  93  and  93.1  are  quoted  as  applicable. 
Section  93  was  amended  and  Section  93.1  was  added  by  the  vote  of 
the  electorate  on  November  4,  1958.   Both  sections  were  ratified 
by  the  Legislature  of  the  State  of  California  and  became  effective 
on  January  12,  1959- 
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"Sale  of  Property 


"SECTION  92.   Any  real  property  owned  by 
the  city  and  county,  excepting  lands  for  parks 
and  squares,  may  be  sold  on  the  recommendation 
of  the  officer,  board  or  commission  in  charge 
of  the  department  responsible  for  the  admini- 
stration of  such  propert3r.  When  the  board  of 
supervisors,  by  ordinance,  may  authorize  such 
sale  and  determine  that  the  public  interest  or 
necessity  demands,  or  will  not  be  inconvenienced 
by  such  sale,  the  director  of  property  shall 
make  a  preliminary  appraisal  of  the  value  of 
such  property.  The  director  of  property  shall 
advertise  by  publication  the  time  and  place  of 
such  proposed  sale.   He  shall  forthwith  report 
to  the  department  head  concerned  and  to  the 
supervisors  the  amount  of  any  and  all  tenders 
received  by  him.   The  supervisors  may  authorize 
the  acceptance  of  the  highest  and  best  tender, 
or  they  may,  by  ordinance,  direct  that  such 
property  be  sold  at  public  auction,  date  of 
which  shall  be  fixed  in  the  ordinance.   No  sale 
other  than  a  sale  at  public  auction  shall  be 
authorized  by  the  supervisors  unless  the  sum 
offered  shall  be  at  least  ninety  per  cent  of 
the  preliminary  appraisal  of  such  property 
hereinbefore  referred  to. 

"The  proceeds  of  the  sale  of  any  property 
under  the  control  of  a  department  shall  be 
applied  by  the  supervisors  to  the  purchase  of 
additional  land  for  the  use  of  such  department 
if  required  thereby.   Otherwise  such  proceeds 
shall  be  applied  to  the  purchase  of  additional 
real  property  for  any  city  and  county  purpose, 
or,  if  not  required  therefor,  may  be  appropri- 
ated by  the  board  of  supervisors  for  capital 
improvements;  provided,  however,  that  the  pro- 
ceeds of  the  sale  of  any  property  acquired  for 
the  use  of  any  utility,  bond,  special  or  trust 
fund  shall  revert  to  the  related  utility,  bond, 
special  or  trust  fund. 
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"The  director  of  property  may,  in  lieu  of  sale, 
arrange  for  the  trading  of  any  real  property  pro- 
posed to  be  sold  for  other  property  required  by  the 
department  in  charge  thereof,  on  the  recommendation 
of  the  officer,  board  or  commission  in  charge  of 
such  property  and  the  authorization,  by  ordinance, 
of  the  board  of  supervisors." 


LEASE  OP  CITY  PROPERTY 

"SECTION  93.   When  the  head  of  any  department 
in  charge  of  real  property  shall  report  to  the 
board  of  supervisors  that  certain  land  is  not  re- 
quired for  the  purposes  of  the  department,  the 
board  of  supervisors,  by  ordinance,  may  authorize 
the  lease  of  such  property.   The  director  of  prop- 
erty shall  arrange  for  such  lease  for  a  period  not 
to  exceed  twenty  years,  to  the  highest  responsible 
bidder  at  the  highest  monthly  rent .   The  director 
of  property  shall  collect  rents  due  under  such 
lease. 

"The  public  utilities  commission  shall  have 
exclusive  power  to  lease  agricultural  or  other  lands 
used  and  useful  for  water  department  purposes  and 
at  the  same  time  available  for  leasing  or  rental 
for  agricultural  or  other  purposes  and  such  leases 
shall  be  subject  to  administration  by  the  operating 
forces  of  the  water  department. 

"The  puolic  utilities  commission  shall  have 
exclusive  power  to  lease  lands  now  devoted  to  air- 
port purposes  or  lands  that  may  hereafter  be  acquired 
and  devoted  to  airport  purposes  for  a  period  not  to 
exceed  forty  years,  and  the  director  of  property  shall 
arrange  for  such  lease  to  the  highest  responsible 
bidder  at  the  highest  monthly  or  annual  rent,  subject 
to  approval  of  the  public  utilities  commission,  and 
thereafter  the  administration  of  any  and  all  such 
leases  shall  be  by  the  public  utilities  commission. 
Section  123  of  this  charter  shall  not  be  applicable 
to  leases  referred  to  in  this  paragraph  provided, 
however,  that  no  lease  of  airport  lands  or  agreement 
which  divests  the  city  and  county  of  the  right  to 
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manage,  operate  or  control  the  aircraft  landing 
field,  the  entire  part  of  the  airport  not  devoted 
to  the  aircraft  landing  field,  or  the  entire  airport 
shall  be  made  without  the  approval  of  the  board  of 
supervisors  by  ordinance  and  referral  and  submission 
to  a  vote  of  the  electors  of  the  city  and  county  at 
the  election  next  ensuing  not  less  than  sixty  days 
after  the  adoption  of  such  ordinance,  and  such  ordin- 
ance shall  not  go  into  effect  until  ratified  by  a 
majority  of  voters  voting  thereon." 

LONGER  LEASE  TERMS 

"SECTION  93.1.   The  board  of  supervisors 
shall  have  the  power,  by  ordinance,  subject  to  the 
referendum  provisions  of  this  charter,  to  provide 
a  longer  term  for  leases  executed  under  section  93 
of  this  charter  than  that  provided  for  therein, 
providing,  however,  that  until  such  ordinance  shall 
become  effective  the  limitations  contained  in  section 
93  as  to  the  term  of  the  lease  shall  control." 

OPINION 

The  Silva  Tract  was  acquired  by  City  from  the  Spring  Val- 
ley Water  Company  as  part  of  a  "package"  transaction  when  City 
acquired  its  own  water  utility.   The  land  lies  between  El  Camino 
Real  on  the  east  and  Skyline  Boulevard  on  the  west,  in  Millbrae. 
It  is  not  realistically,  a  part  of  the  water  system  watershed.   It 
is  not  used  or  useful  for  Water  Department  purposes,  except  a  part 
thereof  used  for  pipe  lines  and  roads.   It  is  therefore  surplus 
land,  available  to  be  disposed,  and  if  disposed,  to  be  sold  or  be 
leased.  The  land  is  desirable  for  utilization  as  sites  for  the 
construction  of  single  and  multiple  family  residences,  administra- 
tion and  professional  office  structures,  for  government  purposes 
and  structures,  and  commercial  structures.   The  land  is  now 
under  the  management  of  the  Water  Department  which  department 
is  under  the  jurisdiction  of  the  Public  Utilities  Commission. 

The  San  Francisco  Charter  provides  for  the  sale  or  lease 
of  City's  real  property  in  §2,  subject  to  the  restrictions  and  con- 
ditions contained  in  charter  §§  4l.l,  42,  92,  93-1  and  123,  and 
subject  to  statutory  limitations  hereinafter  discussed.   Charter 
§92  also  provides  for  the  trading  or  exchange  of  real  property. 
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For  the  purpose  of  rendering  this  opinion  I  shall  con- 
sider only  charter  §92  which  relates  to  the  sale  and  transfer  of 
land;  Charter  §93  which  relates  to  the  leasing  of  Burplus  land, 
the  leasing  of  Water  Department  land  available  for  leasing  or  rental 
for  agricultural  or  other  purposes,  and  the  leasing  of  airport 
lands  devoted  to  airport  purposes;  and  Charter  §93.1  which  relates 
to  the  fixing  of  longer  terms  for  certain  leases  authorized  under 
Charter  §93- 

QUESTION  NO.  1:   ASSUMING  THAT  THE  PUBLIC  UTILITIES  COMMISSION 
DECLARES  SAID  SILVA  TRACT  100  ACRES  OF  LAND  SURPLUS,  WE  WOULD  LIKE 
YOUR  OPINION  AS  TO  WHETHER  IT  WOULD  EE  NECESSARY  THAT  THE  COMMISSION 
OR  THE  BOARD  OF  SUPERVISORS  DETERMINE  IF  THE  LAND  BE  SOLD  OR  LEASED. 

In  rendering  my  opinion  upon  your  first  question,  I  be- 
lieve it  will  be  informative  to  set  forth  certain  pertinent  informa- 
tion, and  the  alternatives  available  to  the  Water  Department  and 
Public  Utilities  Commission  in  connection  with  its  occasional  dis- 
position of  surplus  land. 

When  the  use  of  land  has  been  determined  to  be  no  longer 
necessary,  or  not  necessary  for  a  foreseeable  future  period,  it  be- 
comes surplus  as  to  use.   In  the  first  instance  it  is  permanently 
surplus  and  in  the  latter  instance  it  is  temporarily  surplus. 

Charter  §92  provides  a  method  for  the  sale  of  surplus  land 
and  in  the  first  paragraph  of  §93  a  method  for  the  lease  thereof. 
In  each  instance  the  Board  of  Supervisors  has  the  exclusive  power, 
which  is  discretionary  and  not  mandatory,  to  sell  or  lease,  re- 
spectively, such  surplus  land.   In  respect  to  the  power  to  sell 
surplus  land  under  Charter  §92,  the  commission  in  charge  of  the 
department  responsible  for  administration  of  the  land,  may  recommend 
its  sale.  The  Board  of  Supervisors  may  act  favorably  or  unfavorably 
on  such  recommendation.   In  respect  to  the  power  to  lease  surplus 
land  under  Charter  §93 ,  the  report  of  the  department  head  to  the 
Board  of  Supervisors,  that  certain  surplus  land  under  its  control 
is  available  for  leasing,  may  be  received  favorably  or  unfavorably. 

By  reason  of  the  foregoing  considerations,  it  may  be  con- 
templated then  that  in  connection  with  the  disposition  of  surplus 
land,  the  Water  Department  head  will  make  a  report  and  recommenda- 
tions to  the  Public  Utilities  Commission  that  such  land  is  surplus 
property  and  may  be  disposed.   The  question  and  the  method  of  dispo- 
sition of  the  land  is  then  ready  for  consideration  and  action  by 
the  public  Utilities  Commission. 
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The  question  to  be  considered  by  the  Commission  is  which 
is  the  better  method  of  disposing  of  the  surplus  land  in  view  of 
the  reports  furnished  and  recommendations  made,  and  which  method 
will  be  to  the  best  interests  of  the  people,  taking  into  considera- 
tion, of  course,  the  present  and  future  land  and  capital  improve- 
ments requirements  of  the  Water  Department . 

Decision  by  the  commission  as  to  the  method  of  disposi- 
tion is  discretionary  and  a  matter  of  policy.   If  the  Commission 
decides  that  the  surplus  land  or  part  of  it,  be  sold,  it  will  so 
resolve  and  so  recommend  to  the  Board  of  Supervisors,  under  charter 
§92.   If  the  Commission  determines  that  the  surplus  land  or  part 
of  it,  should  be  leased,  it  shall  so  resolve  in  behalf  of  the  Water 
Department  and  so  report  to  the  Board  of  Supervisors  under  the  first 
paragraph  of  Cnarter  §93. 

The  proceeds  from  the  sale,  or  the  lease  of  such  land 
under  the  first  paragraph  of  Charter  §93  >  will  be  credited  to  the 
Water  Department  in  accordance  with  the  provisions  of  §§  157  •!  and 
157.2,  and  §153  respectively,  of  Article  2,  Part  1  of  City's  Munici- 
pal Code.   In  the  case  of  a  sale,  the  credit  would  be  received  in 
a  lump  sum  whereas  leasing  of  the  property  would  result  in  receipt 
of  rentals  spread  over  the  lease  term  unless  an  accelerated  method 
of  rental  payment  was  contracted. 

The  foregoing  discussion  applies  generally  to  the  disposi- 
tion by  sale  or  lease  of  surplus  land  including  disposition  of  the 
Silva  Tract. 

The  Commission,  by  its  adoption  of  Resolution  No.  19j237 
on  May  26,  1959 >   recommended  to  and  requested  the  Board  of  Super- 
visors to  sell  the  Silva  Tract,  excepting  therefrom  certain  area 
required  for  easements  and  rights  of  way. 

The  Silva  Tract  includes  a  number  of  rights  of  way  and 
easements  which  will  have  to  be  reserved  to  protect  utilities  under 
the  jurisdiction  of  the  Water  Department.   Use  of  the  surface  area 
of  such  easements  and  rights  of  way  may  be  leased  or  permitted  con- 
ditionally for  a  secondary,  non-interfering  purpose.   It  is  my 
opinion  that  any  lease  or  sale  of  the  Silva  Tract  considered  by  the 
Board  of  Supervisors  will  require  joint  legislative  action  and  joint 
execution  with  the  Commission  because  of  the  latter' s  continuing 
interest  in  said  reserved  rights  of  way  and  easements. 


Opinion  No.  1363 
June  11,  1959 
Page  7 


A  summary  of  the  foregoing  discussion,  in  response  to 
your  first  question  indicates  that  the  determination  of  the  method 
of  disposition  of  the  Tract  shall  be  made  by  the  Board  of  Super- 
visors by  taking  either  of  the  actions  provided  in  Charter  §§  92  and 
93.   Following  the  action  of  the  Public  Utilities  Commission  in 
recommending  sale  of  parts  of  the  Tract  the  Board  may  recommend 
sale  of  the  land  under  §92  of  the  Charter.   The  Board  may  determine 
not  to  sell  the  Tract  but  to  lease  it  under  §93  of  the  Charter. 
The  Commission  in  recommending  sale  of  parts  of  the  Tract,  has, 
in  effect,  reported  to  the  Board  that  this  land  is  "not  required 
for  the  purposes  of  the  department"  and  the  Board's  powers  under  §93 
become  operative. 

QUESTION  NO.  3:   WE  WOULD  ALSO  LIKE  TO  KNOW  IN  THE  CASE  OP  THE  SILVA 
TRACT  REGARDING  LANDS  THEREIN  NOT  USED  OR  USEFUL  FOR  WATER  DEPART- 
MENT PURPOSES,  IF  LEASES  THEREC7F_WOULD  BE  ARRANGED  SOLELY  BY  THE 
DIRECTOR  OF  PROPERTY,  IN  ACCORDANCE  WITH  WHATEVER  LEGISLATION  IS 
REQUIRED  BY  THE  PUBLIC  UTILITIES  COMMISSION  AND  THE  BOARD  OF  SUPER- 
VISORS. 

Your  third  question  is  closely  related  to  the  previous 
one  and  I  therefore  discuss  it  here,  out  of  numerical  order. 

I  have  previously  pointed  out  that  the  Silva  Tract  con- 
sists of  surplus  property,  with  the  exception  of  the  acreage 
required  by  City  for  rights  of  way  and  easements,  and  that  the 
Silva  Tract  may  therefore  be  sold  or  leased  by  City.   I  have  also 
indicated  that  the  Board  of  Supervisors  has  jurisdiction  to 
determine  whether  the  acreage  which  is  surplus,  should  be  sold  or 
leased,  and  that  the  Public  Utilities  Commission  has  jurisdiction 
over  that  acreage  which  must  be  reserved  by  City  for  easements  and 
rights  of  way. 

The  first  paragraph  of  Charter  §93  provides  that  the 
Director  of  Property  "shall  arrange"  for  the  lease  of  surplus  prop- 
erty, which  applies  to  the  major  acreage  of  the  Silva  Tract. 

The  second  paragraph  of  Charter  §93  provides  in  part  that 
"the  public  utilities  commission  shall  have  exclusive  power  to  lease 
agricultural  or  other  lands  used  and  useful  for  water  department 
purposes  and  at  the  same  time  available  for  leasing  or  rental  for 
.  .  .  other  purposes",  which  applies  to  the  acreage  which  must  be 
reserved  by  City  for  the  aforesaid  purposes. 
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It  is  apparent  from  the  foregoing  law  and  facts  that 
the  Director  of  Property,  in  respect  to  a  lease  of  the  whole  Silva 
Tract,  would  not  have  sole  authority,  but  only  in  respect  to  the 
major  part  to  be  leased  by  the  Board  and  that  the  Commission  would 
determine  the  conditional  lease  or  permit  aspects  in  regard  to  the 
acreage  to  be  reserved  for  its  purposes  as  aforesaid. 

It  must  be  assumed  that  the  Board  and  Commission,  through 
committee  or  representatives,  will  work  out  an  arrangement  for  the 
benefit  of  City  which  can  be  carried  out  jointly  in  respect  to 
their  several  interests  and  with  the  assistance  of  the  Director  of 
Property  and  my  office. 

QUESTION  NO.  2;   IP  SUCH  LEASES  ARE  FOR  MORE  THAN  20  YEARS,  IT 
WOULD  APPEAR  NECESSARY  THAT  AN  ORDINANCE  BE  ENACTED  PURSUANT  TO 
THE  NEW  SECTIONS  93  AND  93.1  OP  THE  CHARTER. 

In  adopting  Charter  §93 .lj  the  electorate  provided 
therein  that  when  the  Board  of  Supervisors  lengthened  the  term  for 
leases  expressed  in  Charter  §93 j  such  ordinance  was  subject  to  the 
referendum  provisions  of  the  Charter.  This  means  that  the  elector- 
ate, under  Charter  provision,  may  file  with  the  Board  of  Supervis- 
ors, before  such  ordinance  becomes  effective,  a  referendum  protest- 
ing against  the  passage  of  such  ordinance,  which  action  would  have 
the  effect  of  suspending  such  ordinance  from  going  into  operation. 
In  such  event  and  after  reconsideration  by  the  Board,  and  if  the 
Board  did  not  repeal  such  ordinance,  it  would  be  necessary  to  sub- 
mit such  ordinance  to  the  electorate. 

The  language  of  Charter  §93-1  thus  permits  the  Board  of 
Supervisors  to  adopt  an  ordinance  under  which  the  express  terms  of 
the  leases  mentioned  in  Charter  §93  may  be  made  for  longer  periods. 
Such  ordinance  could  lengthen  the  terms  of  leases  of  surplus  land 
and  leases  of  land  devoted  to  airport  purposes  but  would  not  apply 
to  leases  of  Water  Department  land  available  for  another  purpose 
because  no  term  therefor  has  been  expressed.   The  maximum  length  of 
term  of  such  latter  lease  is  discussed  in  connection  with  your  next 
question. 

QUESTION  NO.  4:   IN  THE  DESIRED  OPINION,  WE  WOULD  APPRECIATE  RE- 
CEIVING ANY  COMMENTS  OR  SUGGESTIONS  WHICH  MIGHT  BE  HELPFUL  IN 
REGARD  TO  LEASING  CITY  OWNED  LANDS,  OTHER  THAN  WATER  DEPARTMENT 
PROPERTY,  FOR  PERIODS  OF  MORE  THAN  20  YEARS, 
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The  maximum  terms  of  certain  leases  by  City  are  stated 
in  Charter  §93.   The  first  paragraph  thereof  fixes  twenty  years 
as  the  maximum  term  for  which  "surplus"  property  may  he  leased. 
The  second  paragraph  thereof  does  not  fix  any  term  for  which  agri- 
cultural or  other  lands  of  the  Water  Department,  at  the  same  time 
available  for  lease  for  other  purposes,  may  be  leased.  The  third 
paragraph  fixes  forty  years  as  the  maximum  term  for  which  lands 
now  devoted,  or  hereinafter  acquired  and  devoted,  to  airport  pur- 
poses, may  be  leased. 

A  general  principle  of  California  municipal  law  is  that 
a  Home  Rule  charter  city  such  as  San  Francisco  is,  has  full  author- 
ity to  conduct  its  municipal  affairs,  unless  restricted  by  its 
Charter  or  the  Constitution.  At  the  moment,  because  the  Board  of 
Supervisors  has  not  taken  action  under  the  authority  contained  in 
Charter  §93- lj  Charter  §93 ,    in  respect  to  the  lease  of  surplus  land 
and  airport  land,  restricts  City's  general  authority  to  lease  its 
lands  under  Charter  §2,  to  the  maximum  specified  terms. 

It  has  been  pointed  out  hereinabove  that  the  Silva  Tract, 
except  land  therein  required  for  utility  easements  and  rights  of 
way,  is  surplus  land  and  that  it  qualifies  to  be  leased  under  the 
provisions  of  the  first  paragraph  of  Charter  §93.  It  may  be  leased 
for  any  maximum  term  which  the  Board  of  Supervisors  may  fix  by 
ordinance  under  its  new  power  contained  in  Charter  §93-1  provided 
that  the  purpose  of  the  lease  or  the  term  thereof  is  not  in  viola- 
tion of  general  law.   State  law  specifies  that  the  term  limitation 
for  the  leasing  of  municipal  property  generally,  is  twenty-five 
years.   (Section  718,  Civil  Code,  and  Section  37380,  Government 
Code.  ) 

The  State  has  specified  other  limitations  as  to  term  for 
the  lease  of  particular  types  of  municipal  property  or  for  a  partic- 
ular purpose.  (Section  717  Civil  Code;  Sections  37382,  37383,  37384, 
37385,  37388,  37389,  37390,  37391,  37392,  37394  and  37395,  Govern- 
ment Code .  ) 

That  there  is  no  paramount  and  fixed  public  policy  as  to 
the  length  of  time  for  which  public  lands  may  be  leased,  is  indi- 
cated by  the  different  maximum  periods  of  time  specified  in  the  code 
sections  above  quoted,  which  range  from  15  to  99  years. 
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If  the  lease  of  the  Silva  Tract  surplus  land  is  a  munici- 
pal affair  then  the  City  is  not  bound  by  the  term  limitations 
applicable  to  municipalities  as  specified  in  the  state  law  (Civil 
Code  §§  717  and  718),  unless  the  proposed  lease  may  involve  or 
relate  to  a  subject  that  is  unquestionably  a  state  affair,  such  as 
one  that  would  bring  into  question  rules  against  restraints  upon 
alienation  or  against  perpetuities,  or  one  that  would  involve  a 
particular  type  of  land  subject  to  paramount  state  control  such  as 
tidelands  or  submerged  lands.  My  research  has  indicated  that  the 
point  has  not  been  directly  decided  by  the  California  courts. 

In  the  case  of  San  Francisco  v.  Linares,  16  Cal.  2d  44l 
(1940),  which  involved  the  validity  of  the  lease  of  the  subsurface 
area  (surplus  or  secondary  use)  of  Union  Square  for  a  public  park- 
ing garage  for  a  term  of  fifty  years  pursuant  to  charter  §41,  the 
court  indicated  the  plenary  nature  of  City's  power  to  thus  deal 
with  its  own  land.  The  decision  states  at  page  444: 

"In  the  adoption  of  Section  4l  of  its  charter 
the  City  and  County  of  San  Francisco  acted  under 
a  constitutional  grant  of  power  so  to  do.  (Const. 
Sees.  8,  8a,  8-1/2,  Art.  XI.)   In  thus  dealing  with 
its  own  lands,  the  city  and  county  was  not  restricted 
by  any  constitutional  provision.   The  express  grant 
of  power  to  the  Board  of  Park  Commissioners  must, 
therefore,  be  taken  as  complete  and  adequate  for 
the  purpose  intended,  ..." 

The  Court  held  directly  in  Robinson  v.  Hal  Johnson  &  Co. , 
243  P.  2d,  657  (Okla.  1952),  that  the  leasing  of  an  airport  which 
had  been  abandoned  and  had  become  surplus  property  of  the  city, 
was  a  municipal  matter  and  that  if  there  was  any  conflict  between 
a  state  statute  on  the  subject  and  the  provisions  of  the  city  char- 
ter, that  the  charter  provisions  would  prevail. 

It  is  my  opinion  that  the  lease  by  City  of  the  surplus 
Silva  Tract  would  be  a  municipal  affair  and  that  in  a  proper  case 
our  courts  would  make  the  same  determination  as  the  Supreme  Court 
of  Oklahoma,  supra. 

The  limitations  on  terms  of  general  leases  by  a  municipal- 
ity are  not  applicable  to  the  municipal  affairs  of  San  Francisco, 
which  is  governed  by  its  own  home  rule  Charter.   These  limitations 
are  applicable  to  municipalities  which  operate  under  charters  or 
general  laws  not  granting  the  powers  in  municipal  affairs  which  San 
Francisco  enjoys. 
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It  becomes  necessary  then  to  ascertain  if  the  state  has 
restricted  or  limited  the  lease  term,  if  the  Silva  Tract  or  parts 
thereof  are  leased  for  the  purposes  mentioned  in  the  opening  fac- 
tual paragraph  of  this  opinion. 

The  State  has  legislated,  as  a  matter  of  state-wide 
public  policy  and  concern,  that  the  term  of  any  lease,  whether  by 
an  individual  or  municipality,  is  limited  to  a  period  not  to  exceed 
99  years.   As  will  be  pointed  out  hereinafter,  the  State  for  the 
same  reason  has  also  limited  the  term  of  a  lease  for  agricultural 
purposes  to  15  years. 

Section  713  of  the  Civil  Code  is  quoted  as  applicable: 

"No  lease  or  grant  of  any  town  or  city  lot, 

which  reserves  any  rent  or  service  of  any  kind, 

and  which  provides  for  a  leasing  or  granting 

period  in  excess  of  99  years,  shall  be  valid. 
11 

The  term  "town  or  city  lot"  as  used  in  §718  Civil  Code, 
supra,  denotes  location  within  a  town  or  city  and  does  not  apply  to 
ownership  of  a  lot . 

Words  &  Phrases,  Perm.  Ed.,  Vol.  25,  on  page  669,  cites 
Lehmann  v.  Revell,  188  N.E.  531  (111.  1933),  wherein,  on  page  537, 
the  Court,  in  determining  how  the  term  "lot"  is  defined  in  various 
jurisdictions,  said: 

"In  the  Minnesota  case  of  Lundberg  v. 
Scharvey,  46  Minn.  350,  49  N.W.  60  it  is 
held  that  'lot'  is  not  synonymous  with  'tract 
or  parcel,1  whereas  in  California  the  opposite 
has  been  held.   Harvey  v.  Meyer,  117  Cal.  60, 
48  P.  1014." 

At  the  moment  the  Silva  Tract  is  shown  in  engineering  and 
official  records  and  drawings  as  a  parcel  or  tract  of  land.   It  has 
been  zoned  as  to  prospective  use  for  residential  purposes.   It  has 
not  been  surveyed  or  measured  and  plotted  into  lots  for  individual 
and  private  use  and  occupancy. 

It  is  my  opinion  that  whether  the  Silva  Tract  is  one  or 
several  parcels,  or  small  plotted  lots,  is  of  no  consequence  here 
and  that  the  term  "town  or  city  lot"  as  used  in  §fl8  of  the  Civil 
Code,  is  not  restrictive  as  to  City's  rights. 
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The  Court  held  in  City  of  Santa  Barbara  v.  Maher,  25 
C.A.  2d  325  (1938),  that  the  City  had  authority  to  lease  its  land 
to  the  State  of  California  for  a  state  college  athletic  field  for  a 
term  of  99  years.   In  Epstein  v.  Zahloute,  99  C.A.  2d  738  (1950), 
the  court  ruled  that  a  lease  of  an  apartment  to  an  individual  for  a 
term  of  years  "with  option  for  renewal  each  succeeding  year  there- 
after," is  equivalent  to  the  lease  of  a  city  lot  or  portion  thereof 
in  perpetuity  and  that  it  was  invalid  under  Civil  Code  §718.   The 
court  further  stated  that  it  puts  it  in  the  power  of  one  party  to 
renew  forever,  and  is  therefore  against  the  policy  of  the  law,  cit- 
ing Morrison  v.  Rossignol,  5  Cal.  64  (1855),   a  case  which  is  104 
years  old  and  based  on  Stat,  1851,  page  169,  over  108  years  ago. 
30  Cal.  Jur.  2d,  at  p.  244,  §106,  Landlord  &  Tenant,   cites  the 
Morrison  and  Epstein  cases,  supra ,  in  support  of  its  statement  that 
the  lease  of  a  city  lot  for  a  period  in  excess  of  99  years  is 
expressly  prohibited  by  §718,  Civil  Code. 

Another  limitation  of  lease  term  is  that  of  "agricultural 
or  other  lands  used  or  useful  for  Water  Department  purposes  and  at 
the  same  time  available  for  leasing  or  rental  for  agricultural  or 
other  purposes.  ..."    In  expressing  an  opinion  on  this  third 
type  of  land,  it  is  necessary  to  divide  my  discussion  according  to 
the  purpose  for  which  the  land  shall  be  leased,  i.e.,  for  agricul- 
tural purposes  or  for  other  purposes. 

The  lease  of  Water  Department  land  for  a  secondary  or 
surplus  purpose  other  than  agricultural  or  horticultural  is  a  munic- 
ipal affair  and  I  have  ruled  hereinabove  that  any  lease  by  City 
which  is  of  the  nature  of  a  municipal  affair  may  be  made  for  a  term 
of  not  to  exceed  99  years,  provided  such  term  is  fixed  by  action  of 
the  Board  under  Charter  §93*1 • 

In  respect  to  the  lease  of  Water  Department  land  for  agri- 
cultural or  horticultural  purposes,  the  State  has  restricted  the 
term  to  15  years  because  of  the  public  policy  involved  and  the 
state-wide  concern  therein.   Section  717  of  the  Civil  Code,  as 
applicable  to  this  discussion,  is  quoted: 

"No  lease  or  grant  of  land  for  agricultural 
or  horticultural  purposes  for  a  longer  period 
than  fifteen  years,  in  which  shall  be  reserved 
any  rent  or  service  of  any  kind,  shall  be 
valid;  ..." 
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In  the  case  of  Kendall  v.  Southward,  149  Cal.  App.  2d 
827  (1957),  the  Court  considered  a~Tease  for  agricultural  purposes, 
at  a  specified  rental,  for  the  natural  life  of  the  leasee.   It 
reviewed  several  cases  decided  by  the  courts  of  New  York,  Nevada, 
North  Dakota  and  Alabama,  which  States  have  laws  similar  to  §717 , 
Civil  Code,  supra,  and  which  courts  held  such  leases  to  be  valid 
only  for  the  limited  term.   The  court  in  its  decision  stated: 

"We  find  no  case  in  California  deciding  the 
issues  presented  by  this  appeal.  There  appears  to 
be  only  two  cases  wherein  section  717  of  the  Civil 
Code  is  mentioned.  The  cases  are  Mann  v.  Mann, 
141  Cal.  326  (74  P.  995),  and  Coruccini  v.  Lambert, 
113  Cal.  App.  2d  486  (248  P.  2d  457).   The  state- 
ment  in  the  Mann  case  in  reference  to  the  applica- 
tion of  section  717  of  the  Civil  Code  is  obiter 
dictum.   The  Coruccini  case  contains  nothing 
applicable  to  the  issue  now  before  us. 

"There  is,  however,  a  line  of  decisions  in 
other  states  holding  that  leases  for  life  or  other 
indefinite  terms  are  not  void  ab  initio  because 
of  the  statute  or  constitutional  provisions  sim- 
ilar to  Civil  Code,  section  717. 

***** 

"We  feel  that  the  law  as  stated  in  the  above 
mentioned  text  and  cases  is  sound  in  principle, 
and  that  it  states  the  proper  rules  to  be  applied 
in  the  case  at  bar.   In  applying  these  rules, 
we  will  not  be  defeating  the  purpose  of  section 
717  of  the  Civil  Code,  but  will  be  giving  effect 
to  the  statute  in  holding  that  the  grant  or  lease 
shall  no  longer  be  valid  after  15  years  from  its 
effective  date. " 

Restraints  upon  alienation  and  the  rules  against  per- 
petuities originated  and  developed  in  England  from  the  early  days 
of  feudalism  and  through  the  Industrial  Revolution.   17  A.L.R.  2d 
566,  in  its  annotation  of  the  subject  'Construction  and  Effect  of 
Statutes  limiting  Duration  of  Agricultural  Leases",  briefly 
describes  the  original  reasons  supporting  such  limitations  and  the 
acceptance  thereof  in  the  United  States: 
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"...  This  restriction  upon  the  right  to 
lease  agricultural  land  originated  in  the  New 
York  Constitution  of  1846.   A  large  part  of 
the  manorial  lands  in  New  York  were  settled 
under  leases  for  long  periods  of  time,  in  which 
annual  rent,  in  money,  produce,  or  services, 
was  reserved.   'Experience  proved  that  this  mode 
of  settling  the  country  was  prejudicial  to  the 
prosperity  and  interests  of  the  state,  as  a  ques- 
tion of  political  economy'  (Stephens  v.  Reynolds 
(1852)  6  N.Y.  454).   Tenants  lacked  the  pride  of 
ownership,  and  did  not  improve  the  land,  when 
their  efforts  could  go  uncompensated  and  the 
fruit  of  their  labors  revert  to  their  landlords." 


I  summarize  the  various  conclusions  and  opinion 
expressed  above,  as  follows: 

Re:   SALE  OF  TRACT 

1.  The  Silva  Tract  is  surplus  land,  except 
the  acreage  which  must  be  reserved  for  utility 
easements  and  rights  of  way. 

2.  The  Tract  may  be  sold  by  action  of  the 
Board  of  Supervisors  upon  the  recommendation  of  the 
Public  Utilities  Commission  but  the  aforesaid  reser- 
vations must  be  set  forth  in  the  grant. 

3.  The  determination  of  whether  the  Tract  be 
sold  occurs  when  the  Board  takes  action  on  such 
recommendation  of  the  Commission. 


Re:   LEASE  OF  TRACT 

4.   The  Tract  may  be  leased  as  surplus  3and 
and  the  aforesaid  easements  and  rights  of  way  may  also 
be  conditionally  leased  or  permitted  for  a  non- 
interfering  use  in  the  same  lease  document.   Because 
the  acreage  required  for  easements  and  rights  of  way 
is  under  the  jurisdiction  of  the  Water  Department 
and  Public  Utilities  Commission,  said  Department 
should  approve  the  lease  and  the  Commission  would 
be  necessarily  a  party  and  signatory  with  the  Board, 
to  said  lease. 
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5.  In  general,  the  determination  of  whether 
the  land  be  leased  occurs  when  the  Board  takes 
action  on  the  report  of  the  Manager  of  the  Water 
Department  and  the  recommendation  of  the  Commission 
that  the  land  is  surplus  and  should  be  leased. 
However,  the  Commission  has  recommended  a  sale  in 
connection  with  the  Tract.   A  recommendation  to 
sell  necessarily  imports  that  such  land  is  "not 
required  for  the  purposes  of  the  department." 

The  Board's  powers  under  §93  become  operative  and 
the  Board  may  determine  to  lease  instead  of  to 
sell. 

6.  The  lease  of  the  Tract  is  a  municipal 
affair,  being  a  lease  of  surplus  land  and 
therefore  it  can  be  leased  for  a  period  of  not 
to  exceed  99  years  if  such  term  is  fixed  by  the 
board  under  Charter  §93.1.  The  acreage  reserved 
for  easements  and  rights  of  way  may  be  condi- 
tionally leased  or  permitted  for  a  coextensive 
period. 

Re:   ARRANGEMENT  FOR  LEASE 

7.  In  the  event  of  the  lease  of  the  Tract, 
the  lease  would  be  prepared  in  accordance  with 
the  direction  of  the  Board  as  to  the  major 
acreage  and  in  accordance  with  the  direction  of 
the  Commission  as  to  the  acreage  to  be  reserved 
for  easements  and  rights  of  way.   The  Director 
of  Property  would  arrange  for  the  lease  and  make 
the  award  thereof  to  the  successful  bidder  sub- 
ject to  rejection  or  confirmation  thereof  by  the 
Board  and  Commission  as  to  their  respective  inter- 
ests. 

Re:   IMPLEMENTATION  OF  CHARTER  §93.1 

8.  This  office  has  prepared  and  submitted  to 
the  Board  an  ordinance  to  lengthen  the  term  of 
leases  of  surplus  land  as  referred  to  in  the  first 
paragraph  of  Charter  §93  and  the  term  of  airport 
leases  expressed  in  said  section. 


Opinion  No.  1363 
June  11,  1959 
Page  16 


Re:   LEASE  OF  OTHER  CITY  LANDS 

9.   Numerous  statute  citations  pertaining  to 
various  possible  leases  of  City  lands  have  been 
stated  hereinabove ,  but  to  discuss  them  all,  as 
requested  by  you,  would  make  this  opinion  unduly 
long  and  I  have  therefore  refrained  from  so  doing 
at  this  time. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  Philip  L.  Rezos 
Director  of  Property 
93  Grove  Street 
San  Francisco  2 


JEBrTJB 
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SUBJECT:   UNDERPASS  ON  EMBARCADERO,  AUTHORITY  FOR  CLOSING  AND 
PILLING  IN  AREA. 


Dear  Sir: 


I  have  received  your  request  for  an  opinion  as  follows 
REQUEST 


"Traffic  conditions  at  the  Perry  Building  on  the 
Embarcadero  have  been  called  to  my  attention,  and 
personal  investigation  discloses  that  traffic  con- 
gestion in  this  area,  since  the  removal  of  the  under- 
pass, has  increased  to  the  point  where  it  is  practi- 
cally impossible  to  keep  vehicles  moving  at  a  steady, 
reasonable  rate  of  speed,  and  pedestrians  have  great 
difficulty  in  making  crossings  of  this  wide  thorough- 
fare. 

''I  have  been  informed  that  the  City  paid  for  37-g^  of 
the  cost  of  the  underpass.  Therefore,  will  you  please 
advise  me  with  whom  the  authority  rested  for  closing 
and  filling  in  the  area  formerly  occupied  by  this 
underpass  or  tunnel.' 


OPINION 

On  May  18,  1953,  Resolution  No.  13345  was  passed  by 
the  Board  of  Supervisors  authorizing  the  Chief  Administrative 
Officer  and  the  Director  of  Public  Works  to  enter  into  an 
agreement  with  the  State  Department  of  Public  Works,  Division 
of  Highways,  regarding  construction  of  the  Embarcadero  Free- 
way. 

On  January  5,  1956,  the  Board  of  Supervisors  approved 
the  Freeway  Agreement  under  Resolution  No.  14792,  authorizing 
the  Chief  Administrative  Officer  and  the  Director  of  Public 
Works  to  sign  the  agreement. 

Just  prior  to  Board  approval,  a  public  hearing  was  held 
by  the  Board  concerning  whether  the  original  "straight  line" 
plan  should  be  approved  or  a  new  alternate  "Curve  Line1'  plan 
should  be  approved.  After  debate  on  this  subject,  the  original 
plans  were  approved  and  the  "straight  line"  plan  was  adopted. 
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Attached  to  the  agreement  and  incorporated  by  reference 
was  a  map  marked  "Exhibit  'A,,;  which  indicated  City  streets  which 
would  be  closed  or  otherwise  affected  by  the  construction  of  the 
Freeway.  The  agreement  provided  as  follows: 

"The  City  agrees  and  consents  to  the  closing 
of  City  streets,  relocation  of  City  streets,  construc- 
tion of  frontage  roads,  and  other  construction  affect- 
ing City  streets  ..."   (Emphasis  added. ) 

The  map  shows  that  the  Freeway  blankets  the  underpass. 
The  Embarcadero  and  the  underpass  were  and  are  state-owned  pro- 
perties under  jurisdiction  of  the  San  Francisco  Port  Authority, 
although  a  part  of  the  City  street  system.  (City  and  County  v. 
Budde,  139  C.A.  2d  10,  11 


n 


By  the  above  agreement  it  is  my  opinion  that  San 
Francisco  indicated  its  approval  of  the  closing  and  filling 
in  of  the  underpass.  The  ultimate  authority  for  closing  and 
filling  in  the  underpass  rested  in  the  San  Francisco  Port 
Authority  and  the  State  Division  of  Highways 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:   Mr.  William  C.  Blake 
Supervisor 
235  City  Hall 
San  Francisco  2 

RAK/GEB 


OPINION  NO.  1365 
June  17,  1959 


SUBJECT:   CHARTER  SECTION  22--WHETHER  ADOPTION  OF  RESOLUTION 
BY  BOARD  OF  SUPERVISORS  DECLARING  POLICY  IN  CON- 
NECTION WITH  DISPOSITION  OF  PROPERTY  UNDER  JURIS- 
DICTION OF  PUBLIC  UTILITIES  COMMISSION  WOULD  BE  IN 
VIOLATION  OF  SAID  SECTION 

Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Attached  hereto  please  find  copy  of  measure  which 
urges  affirmation  of  certain  portions  of  the  Master  Plan 
which  deal  with  adequate  park  and  recreational  facili- 
ties in  the  Russian  Hill  area,  and  which  was  considered 
by  the  Education,  Parks  and  Recreation  Committee  meeting 
held  yesterday. 

"During  the  lengthy  discussion  which  ensued,  it 
developed  that  a  'compromise'  had  been  reached  among 
representatives  of  the  City  Planning,  Public  Utilities 
and  Recreation  and  Park  Commissions  in  connection  with 
the  use  of  the  Russian  Hill  area,  and  in  view  of  this 
agreement,  the  committee  is  desirous  of  being  informed 
whether  the  Board  of  Supervisors  would  be  violating  the 
provisions  of  Section  22  of  the  Charter  in  the  event  the 
subject  measure  is  approved  by  it. 

"Your  opinion  is  respectfully  awaited." 

OPINION 

The  Board  of  Supervisors  does  not  violate  Section  22  of  the 
Charter  when  it  acts  on  matters  within  its  own  jurisdiction.   The 
question  of  ultimate  disposition  of  surplus  property  of  the  City  and 
County  of  San  Francisco,  whether  it  be  by  sale,  lease,  or  inter- 
departmental transfer,  is  one  for  final  determination  by  the  Board 
of  Supervisors.   (Sections  92  and  93  of  the  Charter,  Ordinance  No. 
7919.)   As  presently  worded,  the  resolution  attached  to  your  letter 
deals  with  the  ultimate  disposition  of  surplus  property  of  the  City 
and  County  of  San  Francisco.   Consequently  there  would  be  no  violation 
of  Section  22  of  the  Charter  if  the  resolution  were  adopted. 

As  pointed  out  in  your  letter,  however,  different  arrange- 
ments have  been  made  with  reference  to  the  subject  property  which 
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make  the  recitals  of  the  resolution  invalid.   The  resolution  should 
not  be  passed  for  this  reason  and  not  because  of  any  conflict  with 
Section  22  of  the  Charter. 


Respectfully  submitted, 


DION  R.  HOLM, 
City  Attorney 


To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,    California 

Attention:   Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 


TJB/WFB 
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June  17,  1959 


SUBJECT:   AUTHORITY  TO  ADD  OPERATING  ENGINEERS  EMPLOYED  BY  FIRE 
DEPARTMENT  AS  "MEMBERS  OF  THE  FIRE  DEPARTMENT |:  UNDER 
SECTIONS  171  and  171.1.1  OF. THE  CHARTER. 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion  as  to  whether  operating  engineers  employed  by  the 
Fire  Department  might  be  included  among  those  listed  in  Charter 
Section  171  so  they  would  receive  the  protection  and  benefits 
afforded  thereunder. 


OPINION 


I  would  answer  your  inquiry  by  saying  that  should  the 
Board  of  Supervisors  decide  to  submit  this  matter  to  the  people 
as  a  proposed  Charter  amendment,  the  people  would  have  the  author- 
ity of  determining  and  defining  who  should  constitute  members  of 
the  Fire  Department  under  Sections  171  and  171.1.1  of  the  Charter, 
Pursuant  to  your  request  I  have,  therefore,  prepared  a  draft  of 
such  a  Charter  amendment  which  I  am  forwarding  to  you  separately 
for  your  review  and  consideration. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:   Mr.  John  J.  Ferdon,  Supervisor 
Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 


NSW.-WFB 


OPINION  NO.  1367 
June  24,  1959 


SUBJECT:   HALL  OF  JUSTICE  BOND  FUND;  LEGALITY  OF  PROPOSED 
EXPENDITURES  THEREFROM ;   JURISDICTION  OF  BOARD  OF 
SUPERVISORS  OVER  APPROPRIATIONS  FROM  BOND  FUND; 
DISPOSITION  OF  SURPLUSES 


Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"The  attention  of  the  Board  of  Supervisors  has 
been  directed  to  the  accumulation  of  surpluses  in  the 
Hall  of  Justice  bond  fund,  which  were  not  anticipated 
when  the  bond  issue  was  prepared. 

"Supervisors  Dobbs,  Ferdon  and  Zirpoli  have 
joined  in  asking  that  you  submit  information  as  to 
procedure  to  be  followed  in  connection  with  ac- 
cumulated surpluses. 

"It  is  reported  that  such  surpluses  may  be  used 
for  added  architectural  features  which  were  not  en- 
compassed in  the  original  bond  issue  as  presented  to 
the  people  and  in  view  of  that  circumstance,  the  named 
Supervisors  are  requesting  your  opinion  as  to  the 
Board's  jurisdiction  over  authorization  for  the 
expenditure  of  funds  for  these  additional  features." 

OPINION 

The  basic  regulations  governing  the  disposition  of  pro- 
ceeds from  the  Hall  of  Justice  bond  issue  is  contained  in  Section 
43628  of  the  Government  Code.   That  section  reads  as  follows: 

"All  premiums  and  accrued  interest  received  shall 
be  placed  in  the  fund  to  be  used  for  the  payment  of 
principal  of  and  interest  on  the  bonds,  and  the  remainder 
of  the  proceeds  of  the  bonds  shall  be  placed  in  the 
treasury  to  the  credit  of  the  proper  improvement  fund 
and  applied  exclusively  to  the  purpose  and  object  recited 
in  the  ordinance;  provided,  however,  that  when  said  pur- 
pose and  object  has  been  accomplished  any  moneys  remaining 
in  such  improvement  fund  shall  be  transferred  to  the  fund 
to  be  used  for  the  payment  of  principal  of  and  interest 
on  the  bonds.  Further,  when  such  purpose  and  object 
have  been  accomplished  and  all  principal  and  interest 
on  the  bonds  have  been  paid,  any  balance  of  money  then 
remaining  shall  be  transferred  to  the  general  fund." 
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It  is  clear  from  the  provisions  of  Section  43628  that  any 
surpluses  remaining  in  the  bond  fund  after  the  purpose  and  object  of 
the  bond  issue  has  been  accomplished  must  be  transferred  to  the  fund 
to  be  used  for  the  payment  of  principal  of  and  interest  on  the  bonds. 

The  essential  questions  presented  by  your  request,  however, 
concern  the  legality  of  proposed  expenditures  for  certain  archi- 
tectural features  and  the  jurisdiction  of  the  Board  of  Supervisors 
over  such  expenditures. 

The  particular  architectural  features  are  not  specified  in 
your  letter.  However,  they  are  outlined  in  a  letter  to  the  Board  of 
Supervisors  from  the  Chief  Administrative  Officer  dated  June  10,  1959, 
and  include  a  granite  facing  on  the  Hall  of  Justice,  sculpture  and  a 
mural  in  the  main  lobby,  an  increase  in  the  height  of  the  marble 
wainscoting  in  the  corridors,  and  an  extension  to  the  Sheriff's  jail. 
In  his  letter,  the  Chief  Administrative  Officer  comments  on  these 
features  as  follows: 

"The  first  of  the  three  suggested  additions  is  the 
extension  of  the  Sheriff's  Jail  to  provide  for  64  more 
prisoners.   The  Sheriff  foresees  the  need  for  this  space 
within  the  next  few  years  and,  if  we  can  negotiate  a 
reasonable  price,  this  space  should  in  the  interest  of 
economy,  be  provided  now  as  it  will  be  much  more  expensive 
later. 

"The  next  item  is  for  sculpture  and  a  mural  in  the 
main  lobby.   This  item  was  requested  by  the  Art  Commission 
which  approved  the  structure  with  the  understanding  that 
this  adornment  would  be  provided  if  sufficient  funds  were 
available  after  the  bids  were  received. 

"The  third  item  is  an  increase  in  the  height  of  the 
marble  wainscoting  in  the  corridors,  from  2' -4"  to  7'-0" 
as  in  the  City  Hall.   The  lesser  height  was  specified  be- 
cause our  estimates  indicated  there  would  be  insufficient 
funds  for  the  greater  height.   The  reduction  in  future 
maintenance  cost  of  the  walls,  in  cleaning  and  painting, 
justifies  the  cost  of  this  item  if  a  reasonable  price  can 
be  negotiated. 

"In  conclusion,  I  ivill  comment  on  a  matter  that  has 
been  of  concern  to  the  Committee.   That  is  the  facing  of 
the  exterior  of  the  building.   In  order  to  permit  the  use 
of  the  most  durable,  pleasing,  and  appropriate  material 
that  the  funds  would  allow,  the  proposal  form  provided  for 
bids  on  four  alternatives.   Granite  was  the  preferred 
material,  it  being  undoubtedly  the  best  in  all  respects, 
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and  consequently  when  the  bids  revealed  It  could  be 
provided  within  the  limits  of  the  contract  estimate, 
granite  was  included  in  the  award  of  contract.   This 
was  done  at  a  cost  of  $1,000,000  more  than  stucco, 
$370,000  more  than  marble,  and  $230,000  less  than  the 
low  bid  on  stone." 

Under  the  circumstances  outlined  by  the  Chief  Administra- 
tive Officer,  I  believe  that  there  can  be  no  question  as  to  the 
legality  of  the  use  of  the  Hall  of  Justice  bond  proceeds  for  the 
particular  architectural  features  in  view  of  the  broad  nature  of  the 
submission  of  the  Hall  of  Justice  bond  issue  as  set  forth  in 
Section  1  of  Ordinance  No.  9633  (Series  of  1939)*  the  ordinance 
calling  the  bond  election.   Section  1  reads  as  follows: 

"A  special  election  is  hereby  called  and  ordered 
to  be  held  in  the  City  and  County  of  San  Francisco  on 
Tuesday,  the  5th  day  of  June,  1956,  for  the  purpose  of 
submitting  to  the  electors  of  said  city  and  county  a 
proposition  to  incur  a  bonded  indebtedness  of  the  City 
and  County  of  San  Francisco  in  the  principal  amount  of 
$19,4-75,000  for  the  acquisition,  construction  and  com- 
pletion by  the  City  and  County  of  San  Francisco  of  the 
following  municipal  improvement,  to  wit:  Buildings, 
lands,  structures  and  all  other  works,  properties  and 
appurtenances  necessary  or  convenient  for  the  construc- 
tion within  the  City  and  County  of  San  Francisco  of  a 
Hall  of  Justice,  to  contain  administrative  offices, 
bureaus  and  divisions  of  the  Police  Department,  prisons, 
courtrooms  for  traffic,  municipal  and  superior  courts, 
the  housing  of  the  District  Attorney,  Adult  Probation 
Officer,  Public  Defender,  Division  of  the  County  Clerk, 
Coroner,  Sheriff  and  all  related  units  of  said  offices, 
and  such  other  offices,  bureaus  and  departments  that 
deal  with  the  enforcement  of  criminal  laws." 

A  legislative  body  may  make  its  order  of  submission  of  a 
bond  issue  in  definite  and  specific  terms  as  to  the  various  items 
of  construction.   When  so  submitted,  these  elements  become  a  part 
of  the  contract  created  between  the  public  body  and  the  electorate 
when  the  bond  issue  is  ratified  which  cannot  be  altered  at  the  will 
of  one  of  the  parties.   (O'Farrell  v.  County  of  Sonoma,  189  Cal.  343.) 
However,  it  is  also  competent  for  a  legislative  body  to  make  its 
order  in  broad  and  general  terms,  leaving  the  details  of  the  proposed 
construction  to  the  good  faith  and  judgment  of  the  responsible  pub- 
lic officials.   The  general  principle  is  stated  in  the  case  of 
Sacramento  M.  U.  Dist.  v.  All  Parties,  etc.,  6  Cal.  2d  197,  202: 

"The  rule  is  that  public  bodies  may  submit  bond  preposi- 
tions in  broad  and  general  terms.   Such  a  body  may  make 
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its  order  of  submission  'just  as  broad,  and  just  as 
narrow',  or  just  as  specific  as  it  is  willing  to  be 
bound  by.   (O'Parrell  v.  Sonoma  County,  189  Cal.  343, 
347  [208  Pac.  117].)  When  the  authorities  having  the 
power  and  responsibility  of  proposing  the  bond  issue 
have  not,  by  the  forms  employed  in  submitting  the 
proposition  to  the  electors,  confined  themselves  to 
an  absolutely  definite  and  inflexible  plan  of  con- 
struction and  expenditure,  and  have  proceeded,  free 
from  fraud  and  in  good  faith,  in  accordance  with  the 
program  based  upon  estimated  costs,  no  good  reason 
appears  why  they  should  not  be  permitted  to  carry  on 
the  improvement  to  the  extent  of  the  funds  available. 
(Williams  v.  City  of  Stockton,  195  Cal.  743,  756 
[235  Pac.  986].)" 

Here,  as  above  noted,  the  bond  issue  was  ordered  submitted 
in  broad  general  terms  and  all  of  the  items  of  construction  herein 
considered  may  be  properly  embraced  within  such  terms.   The  fact 
that  some  items  require  a  change  from  the  original  plans  and  a 
modification  of  contract  presents  no  legal  obstacle.   An  analogous 
question  was  considered  in  the  case  of  County  of  San  Diego  v. 
Perrigo,  155  Cal.  App.  2d  644.   That  case  involved  a  situation 
where  the  voters  of  the  County  of  San  Diego,  on  November  2,  1954, 
approved  a  proposition  to  incur  a  bonded  indebtedness  in  the  prin- 
cipal sum  of  $8,400,000  for  the  purpose  of  constructing,  furnishing 
and  equipping  buildings  to  provide  quarters  for  superior  and  muni- 
cipal courts,  a  county  jail,  and  county  departments  and  officials. 
The  project  was  delayed  by  the  usual  architectural  and  engineering 
work.  During  the  period  of  delay  the  need  for  additional  facili- 
ties arose  by  reason  of  the  increased  population  and  volume  of 
official  business  in  the  County  of  San  Diego,  and  on  September  30, 
1957,  the  Board  of  Supervisors  of  the  County  of  San  Diego  adopted 
a  resolution  to  redesign  the  courthouse  and  jail  buildings  to  pro- 
vide for  the  additional  needs  of  the  courts,  for  quarters  for  the 
grand  jury,  for  an  enlarged  county  jail,  for  quarters  for  the 
district  attorney  and  veterans  offices,  and  for  a  redesign  of  the 
basement  for  future  expansion.   The  additional  facilities  cost 
$3,517,680  in  addition  to  the  bond  issue  of  $8,400,000.  The  con- 
troller of  the  county  refused  to  certify  funds  on  the  basis  that 
the  change  in  plans  constituted  a  breach  of  contract  between  the 
board  of  supervisors  and  the  electors,  and  a  proceeding  in  mandate 
followed  the  refusal  of  the  controller  to  act.   The  court  in  uphold- 
ing the  board  of  supervisors  and  directing  that  the  mandate  issue 
pointed  out  as  follows,  at  pages  646-648: 

"The  description  of  the  buildings  to  be  constructed 
is  broad  and  general  and  contains  no  fixed  plan  or  build- 
ing program.   The  proposed  changes  specified  in  the  reso- 
lution of  the  board  of  supervisors  dated  September  30, 
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1957,  do  not  violate  the  terms  of  the  contract  in  that 
respect.  .  .  . 

"In  this  case  the  narrow  construction  urged  by 
respondent  x/ould  work  to  the  detriment  of  the  people 
sought  to  be  protected.   The  need  presently  exists, 
and  to  build  an  inadequate  building  for  the  amount 
of  the  original  bond  issue  would  simply  mean  that 
immediately  after  completion  of  the  building,  or 
perhaps  while  still  in  the  course  of  construction, 
an  addition  or  annex  would  have  to  be  commenced. 
The  use  of  funds  which  are  currently  available  and 
legally  expendable  to  build  adequate  and  function- 
ally efficient  buildings  as  proposed  by  the  board 
of  supervisors  would  not  breach  the  contractual 
relation  between  the  board  of  supervisors  and  the 
electors,  nor  would  it  violate  the  constitutional 
limitation  imposed  by  law." 

It  is  to  be  particularly  noted  that  the  change  of  plans 
involved  in  the  foregoing  case  involved  the  expenditure  of  approxi- 
mately three  and  one-half  million  dollars  in  addition  to  the  amount 
of  the  bond  issue  voted  by  the  people,  whereas,  in  the  present 
situation,  the  cost  of  the  architectural  features  proposed  to  be 
added  by  the  Department  of  Public  Works  would  be  well  within  the 
amount  of  the  original  bond  issue. 

Also  see  the  following  cases  where  similar  objections  were 
raised  against  proposed  expenditures  of  bond  funds  under  particular 
factual  situations  and  were  rejected  by  the  courts: 

El  Dorado  Irrigation  Dlst.  v.  Browne, 
21b  Cal.  269; 

County  of  Alameda  v.  Garrison, 
10b  Cal.  App.  122; 

City  of  San  Diego  v.  Millan, 
127  Cal.  App.  521. 

The  next  question  concerns  the  jurisdiction  of  the  Board 
of  Supervisors  over  the  unexpended  balance  of  the  Hall  of  Justice 
bond  fund  and,  in  particular,  its  jurisdiction  in  connection  with 
the  accomplishment  of  the  architectural  features  hereinabove  out- 
lined. 

The  letter  of  the  Chief  Administrative  Officer  indicates 
that  the  Hall  of  Justice  bond  funds  amounted  to  $19,489,037.29,  and 
that  of  this  amount  $18,885,700  has  been  appropriated,  leaving 
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$603,337.29  unappropriated.   Of  the  amount  appropriated  $16,716,46  3.51 
has  been  expended  or  encumbered,  while  $2,169*236.49  of  the  appro- 
priated funds  remain  unencumbered. 

As  to  the  unappropriated  funds,  unless  these  funds  are 
appropriated  to  and  expended  for  an  object  and  purpose  recited  in 
the  bond  election,  they  must  be  transferred  to  the  fund  to  be  used 
for  the  payment  of  principal  of  and  interest  on  the  bonds  when  the 
purpose  and  object  of  the  bond  issue  has  been  accomplished.  (§43628, 
Government  Code.) 

The  Board  of  Supervisors  has  no  jurisdiction  over  the  funds 
appropriated  and  legally  encumbered,  but  it  does  have  a  continuing 
jurisdiction  over  funds  which  it  appropriated  but  which  have  not  yet 
been  legally  encumbered.   (Charter  §§  72  and  86.) 

As  the  granite  facing  was  legally  contracted  for  by  the 
Department  of  Public  Works  and  the  funds  therefor  are  encumbered  by 
the  outstanding  contract,  the  Board  of  Supervisors  has  no  juris- 
diction over  this  item  other  than  its  general  power  of  inquiry  as 
set  forth  in  Section  21  of  the  Charter  when  acting  within  the  limita- 
tions of  that  power  as  delineated  in  previous  opinions  of  this 
office.   (See  Opinion  No.  908,  dated  December  3,  1954,  and  Opinion 
No.  1235,  dated  March  3,    1958.) 

As  to  the  proposals  now  being  considered  for  sculpture 
and  a  mural  in  the  main  lobby,  the  increase  in  the  height  of  the 
marble  wainscoting  and  the  extension  to  the  Sheriff's  jail,  if  the 
Board  determines  that  it  is  not  in  the  public  interest  that  these 
projects  be  undertaken  and  paid  for  out  of  the  existing  bond  fund 
it  can  preclude  any  expenditure  therefor  by  initiating  appropriate 
legislation,  directed  to  the  Controller,  the  form  of  which  can  be 
determined  when  and  if  the  Board  decides  on  such  course  of  action. 

In  the  absence  of  such  action  by  the  Board  of  Supervisors, 
the  Department  of  Public  Works  could  legally  proceed  to  provide  for 
such  items  under  a  modification  of  contract,  following  the  procedure 
set  forth  in  Section  97  of  the  Charter.   The  Chief  Administrative 
Officer  has  informed  me,  however,  that  he  has  no  intention  of  pro- 
ceeding with  the  proposed  work,  even  if  reasonable  prices  can  be 
negotiated,  without  the  prior  approval  of  the  Board  of  Supervisors. 


You  are  thus  advised. 


Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


To:  Board  of  Supervisors 

235  City  Hall,  San  Francisco  2 
Attention:   Mr.  Robert  J.  Dolan 
Clerk  of  the  Board 

TJB/WFB 
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SUBJECT:   VEHICLES  FOR  HIRE:   INSURANCE: 
POLICE  CODE 

Dear  Sir: 

Your  request  for  an  opinxon  is: 

REQUEST 

"Section  1080.1  of  the   Police  Code   provides   that 
permittees  of  motor  vehicles   for  hire    shall   carry 
insurance    'in  such   form  as   the  Commission  may  deem 
proper'   against   loss   to  the   public  from  operation  of 
the    vehicle. 

"Up   to   recently,   the   policies  filed  with  us  have 
been  unlimited  as   to   territorial  operation  of   the 
vehicle.        Recently,  we  have  been  receiving  policies 
of   the   Colonial   Insurance   Company  with  the   following 
limitation: 

"»ITEM  VII.      The   above   described  motor 
vehicles  are  and  will  be   used  only  for  trans- 
porting passengers  purposes,  and  will  be 
operated  as  follows:      Within  £0  miles  of 
San  Francisco,  California   and   an  occasional 
charter  trip  within  the  State   of  California 
and    this   insurance    covers  no   other  use    or 
operation,   and  any  other  use   or  operation 
beyond   the    territorial   limitations   of   this 
policy    shall  make    it  void,' 

"Attached   to    these   policies,    however,   is   an  en- 
dorsement which   states    that  the   policy   is    intended   to 
comply  with  the   requirements   cf   oection  1080  and  1089 
of  the   Police   Code.        The  endorsement   includes   the 
following  provision: 

"'It  is  hereby  understood  and  a  greed    that 
notwithstanding  expressions   inconsistent  with 
or  contrary    thereto    in  t his   rolicy  contained, 
the   policy   is   specifically  issued   to    cover  a 
passenger  carrying  automobile    or  motor  bus. 
This  policy   shall   inure    to   and   be   for  benefit 
and  protection  of  anyone,    save   and  except   the 
assured   or  employees   of  the  assured  engaged 
in  their  employment,   who   shall   sustain  any 
damages   or   injury,    or   to  the  heirs,    personal 
representatives,  administrators,   executors   and 
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'assigns,    of  any   such   person  who  may  be    so 
damaged  or  injured   or   suffer  death  by  reason 
of    the  operation  of   the   automobile    or   so-called 
motor  bus,   or  from  the  defective   construction 
thereof. ' 

"The   Colonial   Insurance  Company   contends  that  the 
above-mentioned  endorsement   supersedes   the   territorial 
limits   contained   in  Item  VII   of    the   policy   as   far  as 
protection  of   the   public   is   concerned,   and    that   taking 
the  policy  and  endorsement   together   the  net  result  of 
Item  VII   is  simply   to   give    the   insurance   company  the 
right  of  reimbursement  from  the  assured  for  any  loss 
the  insurance  company  may  have   to  pay  in  contravention 
of  the   territorial  limit  of  item  VII. 

"We   understand  that  our  responsibility  is  limited 
to   the   protection  of   the  public.        If  that  is   so,   will 
you  please   advise   us  whether   the   endorsement   in   this 
policy   supersedes   the    territorial  limitation  contained 
in  Item  VII,   so   that  a  person  injured  would  be 
entitled   to  recover  against   the    insurance    company 
in  spite   of  the  fact  t  hat  the   cab  might  be   operated   in 
violation  of   the  territorial  limitation  of  Item  VII# 

"For  your  convenience,   we  enclose  a   photostatic 
copy  of   the   entire  Colonial   Insurance   Company  policy 
with  the   endorsements   attached   thereto.        The    endorse- 
ment  above   referred  to    is  Endorsement     •3»" 


0    P   I   IT  I    u    N 

Article   16,    sections  1075   through  1190,    of  the 
San  Francisco   Police   Code   regulate   motor  vehicles  for  hire. 

Sections   1080  and   1080,1   so   far  as  pertinent   to  your 
inquiry  provide: 

"Sec.    IOPO.      Requisites   for   Operation.    ...   no 
person,    firm  or   corporation   ...    shall   operate   any 
motor  vehicle   for   hire   unless   and   until   such  person, 
firm  or   corporation  shall   comply  with  t he    provisions 
of  either  Section  1080.1  or   1080.2   of   this  article. 

"Sec.   1080.1.      Filing  Insurance   Policies   or  Bond 
with    Police   Commission.        Such  person,    firm  or  corpora- 
tion   shall   file   with   the   Police   Commission  and   thereafter 
keep   in  full   force   and  effect  a   policy   of   insurance   or 
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"bond  in  such  form  as  the  Commission  may  deem  proper, 
and  executed  by  a  surety  or  sureties  approved  by  said 
Commission  insuring  the  public  against  any  loss  or 
damage  that  may  result  to  any  person  or  property  from 
the  operation  of  such  vehicle  or  vehicles;  provided, 
that  the  minimum  amount  of  recovery  in  such  policy  of 
insurance  or  bond  specified  shall  not  be  less  than 
the   following   sums,    i.e.: 

"For  the   injury  of  any   one    (1)   person   or  the 
death  of  any  one    (1)   person   in  any   one    (1)   accident, 
Ten   Thousand    (.10,000.00)   Dollars. 

"For  the   injury   of  two    (2)   or  more  persons  or 
the   death  of  two    (2)    or  more   persons    in  any   one    (1) 
accident,  Twenty  Thousand    ( ^20, 000. 00 )   Dollars. 

"For   the    injury  or  destruction  of  property    in 
any   one    (1)    accident,  F ive    Thousand    (v5,000.00) 
Dollars. 


"All  policies   or  bonds   shall  contain  a   provision 
for  a  continuing  liability   thereunder  up  to  the   full 
amount  of  the    penalty   thereof,  notwithstanding  any 
recovery   thereon." 

Section  1080.2  pertains    to  self  insurers. 

Sections   1086   through  1089  pertain   to  "jitney  buses." 

Item  VII   of  the   policy   quoted   in  your  request,   does  not 
comply  with   ^ection  10^0.1  because   it  provides   that   "any   other 
use   or  operation  beyond   the   territorial   limitations   of    this   policy 
shall  make   it   void."        The    Police   Commission  could  not  know  whether 
some   use    or  extra-territorial  operation  had   "voided"  the   policy 
prior  to   an  intra-city   accident. 

Further,    the   photostatic   copy  of   the   policy  attached   to 
your  request   contains   an   "Endorsement  Ho.   2"  which  provides   "It   is 
hereby  understood  and  agreed   that  assault  and  battery,    whether  or 
not   committed  by    the    insured   or  his   employees    shall  not  be   deemed 
an  accident   herewith."        The    insuring  agreements,    coverages  A  and  B, 
apply  only  to   accidents.        Therefore    this   endorsement  removes 
assault  and   battery   from  the  coverage   extended  by   the   policy. 

It  XTOuld  appear  that  Endorsement   Ho.   2  was   attached    to 
the   policy  for   the    specific   purpose   of  avoiding   the    ruling   of    the 
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court  in  Connell  v.  Clark  /19I+8/  88  C.  A.  2d  9U1,  200  Pac.  2d  26. 
In  that  case  the  very  insurance  company  whose  policy  is  the  subject 
of  this  opinion  had  issued  an  insurance  policy  pursuant  to  the  pro- 
visions of  an  ordinance  of  the  County  of  Los  Angeles  which  read,  a  s 
quoted  by  the  court:   "The  policy  of  insurance  required  before  a 
taxicab  operator's  license  can  be  issued  shall  insure  the  public 
against  any  loss  or  damage  that  may  result  to  any  person  or  property 
from  the  operation  of  any  taxicab  used  by  the  taxicab  operator  in 
his  business  as  such.  .  ."   This  insurance  company  appealed  from  a 
judgment  for  the  plaintiff  in  an  assault  and  battery  case,  con- 
tending that  the  ordinance  had  reference  only  to  injuries  resulting 
from  traffic  accidents.   The  court  said:  ""while  it  may  be  true  that 
the  most  common  loss  or  damage  resulting  from  the  operation  of  a 
taxicab  is  that  occasioned  by  traffic  accidents,  the  ordinance 
specifically  requires  insurance  against  any  loss  or  damage  that  may 
result  from  the  operation  of  any  taxicab.   That  the  damage  in 
question  resulted  from  the  operation  of  a  taxicab  is  too  patent  to 
be  susceptible  to  argument.    r'laintiff  was  a  passenger  for  hire 
and  did  not  cease  to  be  one  when  he  was  dragged  out  of  the  cab  by 
the  driver. 

"The  insurance  company  maintains  that  its  policy  is 
limited  to  negligent  and  accidental  injuries  and  that  injuries 
which  are  incurred  after  the  passenger  has  alighted  as  well  as 
injuries  caused  by  riots  are  specifically  excluded.   Since  the 
evidence  shows  that  the  only  reason  plaintiff  had  alighted  was 
because  the  driver  had  forcibly  taken  him  out  of  the  cab,  and  this 
obviously  for  the  convenience  of  the  driver,  this  contention  is  not 
worthy  of  serious  consideration." 

Section  1080.1  of  the  Police  Code  of  the  City  and  County 
of  San  Francisco  is  intended  to  cover  atsault  and  battery.   Its 
wording  is:   "insuring  the  public  against  any  loss  or  damage  that 
may  result  to  any  person  or  property  from  the  operation  of  such 
vehicle  or  vehicles."   indorsement  No.  2  is  intended  to  deny  such 
coverage,  and  therefore  does  not  comply  with  the  Code. 

Section  1080.1  makes  no  distinction  between  the  property 
of  a  passenger  and  that  cf  one  who  is  not  a  passenger.   Coverage 
B  of  the  policy  reads  "Damage  to  or  destruction  of  Property  of 
others  (excluding  property  carried  in  cr  upon  any  vehicle  insured 
hereunder,  and  property  belonging  to  cr  in  charge  of  the  insured  or 
any  employee  of  the  insured)  as  the  result  of  an  accident  occurring 
while  this  policy  is  in  force,".   In  so  far  as  the  exclusion  denies 
coverage  for  damage  to  the  property  cf  a  passenger  for  hire  while 
being  carried  in  the  cab  in  which  such  passenger  is  riding,  it  does 
not  comply  with  the  Code. 

The  question,  then,  is  whether  indorsement  No,  3>  quoted 
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in  part  in  your  request,  supersedes  the  policy  provisions  and  prior 
endorsements  and  thereby  grants  the  coverage  required  by  the  -olice 
Code.    The  general  rule  is  that  an  insurance  policy  which  is 
issued  to  comply  with  a  particular  statute  or  ordinance  will  be 
construed  to  comply  therewith  —  that  is,  to  extend  the  coverage 
required  by  the  statute  or  ordinance  —  regardless  of  the  provi- 
sions of  the  policy.   In  Connell  v.  Clark.  8£  C.a.  2d  91+1 »  200  P. 
2d  26,  the  court  said:   "The  provisions  of  the  ordinance  become  a 
part  of  the  insurance  policy  to  the  same  extent  as  though  the 
ordinance  were  incorporated  in  the  policy."    (Malchowski  v.  Varro, 
76  Cal.  App.  207,  213,  21+1+  P.  936.) 

The  fifth  paragraph  of  indorsement  No,  3  referred  to  in 
your  request  is  an  almost  verbatim  (mutatis  mutandis)  copy  of  the 
policy  provision  construed  by  the  Supreme  Court  of  the  State  of 
California  in  the  case  of  Kruger  v.  California  Highway  Indemnity 
Exchange .  201  Cal.  672  at  pages  6  71+  and  b75.    In  that  case  the 
court  held  that  since  the  policy  purported  on  its  face  to  be  issued 
in  compliance  with  the  then  "jitney  bus"  ordinance  of  the  City  and 
County  of  San  Francisco,  "It  can  with  perfect  safety  be  assumed 
that  appellant  (the  insurance  company)  was  familiar  with  the  terms 
of  said  ordinance  and  expressly  contracted  in  reference  thereto  and 
agreed  to  be  bound  by  those  provisions  of  the  policy  inserted 
therein  in  compliance  with  the  requirsments  of  the  ordinance." 
The  plaintiff  ^ruger  had  been  injured  by  the  named  assured,  and  had 
obtained  a  judgment  against  him  by  default.   Neither  the  assured 
nor  the  plaintiff  reported  the  lawsuit  to  the  insurance  carrier 
until,  more  than  six  months  after  entry  of  the  judgment,  demand  for 
payment  was  made  by  the  plaintiff.   The  court  held  that  violation 
by  the  insured  of  the  policy  requirement  that  'o.e   immediately  for- 
ward to  the  company  "  every  summons,  notice  or  other  process  served 
upon  him"  (to  permit  the  company  to  defend  or  settle)  was  not  a 
defense  to  the  judgment  creditor's  action  on  the  policy;   that  under 
the  provisions  quoted,  the  company  was  bound  by  the  judgment  against 
its  assured,  r  egardless  of  any  policy  violations  by  him. 

However,  since  these  sections  of  the  Police  Code  are 
intended  to  protect  the  public  (In  re  Cardinal,  170  Cal.  519,  52!+, 
526)  by  providing  the  public  with  insurance  protection  (and  not 
merely  with  a  lawsuit  against  an  insurance  company),  and  since  some 
of  the  questions  raised  go  to  the  fundamental  coverage  extended  by 
the  policy  rather  than  to  conditions  to  be  complied  with  by  the 
assured,  the  fact  that  the  Police  Code  sections  supersede  the  policy 
should  be  stated  in  so  many  words.    It  is  therefore  suggested  that 
the  ^irst  paragraph  of  indorsement  No.  3  De  amended  to  read  sub- 
stantially as  follows: 

"This  policy  is  issued  to  comply  with,  and  shall  in 
all  respects  and  for  all  purposes  be  deemed  and  construed 
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"to  comply  with,  Sections  1080,  1080.1,  1089  and 
1090,  Article  16,  Chapter  V  III  (Police  Code), 
Fart  II,  of  the  Municipal  Code  of  the  City  and 
County  of  San  Francisco,  and  fully  to  grant  and 
extend  all  insurance  coverage  required  thereby; 
and  no  definition,  exclusion,  exception  or  limita- 
tion of  coverage,  nor  condition,  provision,  stipu- 
lation, or  limitation,  contained  in  the  policy,  or 
any  endorsement  to  the  policy,  shall  in  any  respect 
decrease  or  dimmish  the  insurance  protection  required 
by  said  sections," 

Further,  the  cancellation  notice  should  be  increased  from 
five  to  ten  days,  and  the  last  three  lines  of  the  last  typewritten 
paragraph  of  indorsement  No.  3  should  be  amended  to  read: 

"effective,  but  said  cancellation  shall  not  be 
effective  until  ten  (10)  days  after  a  copy  of  the 
Notice  of  Cancellation  shall  be  served  on  the  Chief 
of  Police  of  the  City  and  County  of  San  Francisco." 

Respectfully  submitted, 


DIoN  R.  HOLM 
City  Attorney 


To:   Mr.  Paul  A.  Eissinger 
President 
The  Police  Commission 


VB/TB 


NO.  1368-A 
June  25,  1959 


Mr.  Joseph  J.  Allen 
Executive  Secretary 

to  the  Mayor 
200  City  Hall 
San  Francisco  2,  California 


Re:   Power  of  Mayor  to  Declare 
July  3  a  Holiday 


Dear  Mr.  Allen: 


This  is  in  reply  to  your  oral  request  to  be  advised  as  to 
whether  Mayor  George  Christopher  is  authorized  to  declare  July  3  a 
holiday  for  the  employees  of  the  City  and  County  of  San  Francisco, 
or  to  allow  the  emplojrees  of  the  City  to  be  excused  from  working 
and  to  receive  their  salary  for  that  day. 

Section  VI  (a)  of  the  Salary  Standardization  Ordinance 
(Ordinance  No.  143-59)  provides  in  part  as  follows: 

"Except  as  otherwise  provided  in  Section  V  (b) 
hereof,  and  except  when  normal  operations  require  or 
in  an  emergency  employees  whose  compensations  are 
fixed  in  the  schedules  of  compensations  adopted  by 
the  Board  of  Supervisors  pursuant  to  the  provisions 
of  Section  151  and  Section  151.1  of  the  Charter  shall 
not  be  required  to  work  on  the  following  days  hereby 
declared  to  be  holidays  for  such  employees.   January  1, 
February  12,  February  22,  May  30,  July  4,  September  9, 
October  12,  November  11,  December  25*  but  in  the  event 
one  of  these  days  falls  on  Sunday  the  Monday  following 
shall  be  observed  as  a  holiday;  the  first  Monday  of 
September  (Labor  Day);  any  day  appointed  by  the  President 
of  the  United  States  or  the  Governor  of  California  as 
Thanksgiving  Day;  twelve  m.  to  three  p.m.  on  Good  Friday; 
any  day  declared  to  be  a  holiday  by  proclamation  of  the 
Mayor  after  such  day  has  heretofore  been  declared  a 
holiday  by  the  Governor  of  the  State  of  California~or 
the  President  of  the  United  States;  and  any  day  on  which 
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an  election  is  held  throughout  the  State,  without 
loss  of  compensation  therefor."   (Emphasis  added) 

The  President  of  the  United  States,  by  Executive  Order 
10825,  has  excused  certain  Federal  employees  from  duty  all  day  on 
July  3*  1959.  This  order  applies  to  the  Executive  Branch  of  the 
Government  and  does  not  excuse  employees  of  the  Judicial  Branch 
from  working  on  said  day.   Such  employees  of  the  Executive  Branch 
who  are  required  to  work  on  said  day  will  be  entitled  to  receive 
one  equivalent  day's  compensatory  time  off  during  the  fiscal  year 
I960. 

Governor  Edmund  G.  Brown  has  issued  a  clarification  of 
the  proclamation  made  by  him  in  relation  to  State  employees  being 
excused  from  working  on  July  3*  which  clarification  states: 

"I  am  not  proclaiming  a  general  holiday  however 
...  If  any  county  or  local  agency  wish  to  provide 
a  holiday  it  is  up  to  them  and  that  is  also  true  for 
private  firms." 

The  Governor  has  advised  that  State  offices  will  be  kept  open  with 
skeleton  staffs  on  July  3* 

Section  67OO  of  the  Government  Code  provides: 

"The  holidays  in  this  State  are: 


(n)  Every  day  appointed  by  the  President  or 
Governor  for  a  public  fast,  thanksgiving,  or  holiday." 

From  the  actions  taken  by  the  President  and  the  Governor, 
it  is  clear  that  neither  the  President  nor  the  Governor  has  appointed 
July  3  as  a  "holiday,"  so  that  July  3  does  not  qualify  as  a  general 
holiday  under  the  provisions  of  Section  6700  of  the  Government  Code. 

Thus,  provisions  of  Section  VI  (a)  of  the  Salary  Standard- 
ization Ordinance  quoted  above  cannot  be  effective  to  authorize  the 
Mayor  to  declare  July  3  to  be  a  holiday  by  proclamation,  for  the 
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prerequisite  to  the  Mayor's  power  to  so  act,  to  wit,  a  declaration 
that  such  day  be  a  holiday  by  the  Governor  of  the  State  of  California 
or  the  President  of  the  United  States,  has  not  occurred. 

There  is  no  authority  other  than  that  provided  in 
Section  VI  (a)  of  the  Salary  Standardization  Ordinance  for  the 
Mayor  to  declare  July  3  to  be  a  holiday.   Nor  is  there  any 
authority  in  the  Charter  granted  to  the  Mayor  to  allow  employees 
to  be  paid  though  they  may  be  excused  from  working  on  a  specific 
day. 

Section  150  of  the  Charter  specifically  provides  in 
part: 

"No  officer  or  employee  shall  be  paid  for  a 

greater  time  than  that  covered  by  his  actual  service; 
11 

This  section  clearly  provides  that  officers  or  employees  may  only 
be  paid  for  time  during  which  they  perform  actual  service  to  the 
City. 

You  are  therefore  advised  that  because  of  the  fact  that 
neither  the  President  of  the  United  States  nor  the  Governor  of  the 
State  of  California  has  declared  July  3  to  be  a  holiday,  the  Mayor 
is  not  authorized  under  Section  VI  (a)  of  the  Salary  Standardiza- 
tion Ordinance  to  declare  July  3  a  holiday,  nor  is  the  Mayor 
authorized  to  excuse  employees  of  the  City  from  working  on  July  3. 

Yours  truly, 


DION  R.  HOLM 
City  Attorney 


OPINION  NO.  1369 
June  30,  1959 


SUBJECT: 


Dear  Sir 


FURNISHING  NEGATIVES  AND  REPRODUCTION  THEREOF 
WHICH  REFLECT  THE  SCENE  OF  AN  ACCIDENT,  UNDER 
POLICE  CODE  SECTION  1450 


I  have  your  request  for  an  opinion  as  follows: 


REQUEST 

"Section  1450  of  the  Police  Code  provides,  in 
part,  that  our  Police  Commission  may,  with  the  con- 
currence of  the  Controller,  fix  fees  to  be  charged 
by  the  Police  Department  when  furnishing  reproduc- 
tions of  reports,  records,  documents,  data  or  other 
material  to  the  public,  and  that  such  fees  shall  be 
sufficient  to  adequately  cover  the  cost  of  reproduc- 
ing, handling  and  furnishing  all  such  material. 

"Under  the  authority  of  this  section,  we  have 
been  supplying  police  reports  and  documents  to 
interested  parties.  Recently,  requests  have  been 
made  for  our  negatives  and  reproductions  thereof, 
which  reflect  the  scene  of  an  accident. 

"It  is  our  opinion  that  reproductions  and 
photographs  come  within  the  scope  of  this  section, 
in  that  they  appear  to  be  police  records  and  data, 
as  well  as  other  material. 

"I  would  appreciate  learning  from  you  whether 
my  opinion  in  this  connection  is  correct." 


OPINION 

Section  1450  of  the  Police  Code  of  the  City  and  County  of 
San  Francisco  reads  as  follows: 

"SEC.  1450.  Fees  for  Reproducing  and  Furnishing 
Reports,  Records  and  Other  "Material.  The  Police  Com- 
mission  of  the  City  and  County  of  San  Francisco  shall 
from  time  to  time  when  necessary,  with  the  concurrence 
of  the  Controller,  fix  the  fees  to  be  charged  by  the 
Police  Department  when  furnishing  reproductions  of 
reports,  records,  documents,  data  or  other  material 
to  the  public.  Such  fees  shall  be  sufficient  to 
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adequately  cover  the  cost  of  reproducing,  handling 
and  furnishing  all  such  material.  There  shall  be  no 
charges  made  to  any  governmental  agencies,  whether 
federal,  state,  county,  municipal,  district  or  other 
political  subdivision,  nor  shall  there  be  any  charges 
to  any  public  office,  board  or  body  acting  in  its 
official  capacity.  There  shall  be  no  charges  made  to 
any  governmental  agencies,  foreign  or  domestic,  or 
any  persons  or  institutions  affected  with  a  public 
interest  and  which,  in  the  opinion  of  the  Chief  of 
Police  are  entitled  to  them  by  reason  of  policy  or 
reciprocation. 

"The  Police  Commission  shall  have  full  authority 
to  adopt  such  rules  and  regulations  as  it  deems 
necessary  and  proper  relating  to  the  furnishing, 
making  and  handling  of  all  said  reproductions;  the 
fees,  if  any,  to  be  charged  therefor;  and  the  terms 
and  conditions  upon  which  said  reproductions  shall 
be  made  available." 

I  concur  in  your  opinion  that  reproductions  of  photographs 
come  within  the  scope  of  this  section  but  in  no  event  are  you  to 
relinquish  possession  of  your  negatives.  You  are  advised  accord- 
ingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


TO:  Thomas  J.  Cahill 
Chief  of  Police 
Hall  of  Justice 
San  Francisco  8,  California 


DJK/GEB 


